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A COURTEOUS DEMAND FOR PAYMENT 


A promissory note must be presented for payment on the day it 
falls due and, if payment is refused, notice of dishonor must be given 
to any indorser whom the holder of the note wishes to charge with 
liability. 

While the demand for payment is an essential step in fixing lia- 
bility on an indorser, there is no set form in which the demand should 
be made. It is simply a question of conveying to the maker the 
idea that the note is due and that the holder wants his money. 

In a recent Michigan decision, Porter v. East Jordan Realty Co., 
an indorser on a note raised the objection that the holder was so 
polite in calling upon the maker for payment that his action did not 
constitute a legal demand. 

‘The note was signed by a corporation as maker and, after being 
indorsed by the payee, came to the hands of the plaintiff, a holder in 
due course. The plaintiff sent the note to the State Bank of East Jor- 
dan for collection. On the day of maturity the cashier of the bank 
went to the office of the general manager of the corporation which 
made the note. He told the manager that the note was due and the 
manager told him that, while the interest could be paid, it was impos- 
sible to pay the principal. 

In the action which the holder brought against the indorser the 
cashier of the bank testified: 


**T just told him that the note was due, which is all the demand we 
ever make. We don’t go at it very rough when we ask payment on 
anything. . 

‘“Why, we had talked this note over several times, and neither one 
of us considered it necessary to be formal about the conversation. 
We both knew what note we had in mind all right.’’ 


The court held that the demand was sufficient to charge the in- 
dorser. In the opinion it was said: ‘‘We reach the conclusion from 
an examination of the authorities that the evidence was sufficient to _ 
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justify a finding that there had been a demand. Mr. Suffern (cashier 
of the bank) and Mr. Mack,(manager of the maker corporation) met 
on the day the note was due in Mr. Mack’s store, which was the office 
of the realty company (maker), on business of the realty company. 
When Mr. Suffern said to Mr. Mack that the note was due that day, 
Mr. Mack clearly understood this was a demand for payment. He so 
treated it and explained that payment of the note could not then 
be made due to lack of funds. Both parties considered and treated it 
as a demand, and the fact that it was couched in courteous language 
does not deprive it of its legal effect, or of the effect given it by both 
parties.”’ 

Another point was raised by the indorser. He claimed that the 
presentment was invalid, for the reason that the cashier did not have 
the note in his possession at the time of making the demand for pay- 
ment. The note was then at the bank, two doors away. 

The Negotiable Instruments Law provides: 


**The instrument must be exhibited to the person from whom pay- 
ment is demanded, and when it is paid must be delivered up to the 
party paying it.’’ 


On this point the court decided that this provision is one for the 
benefit of the maker, which he may waive, and that the maker waived 


it in this instance by refusing to pay for lack of funds. 

There are many decisions which hold that a presentment is valid, 
even though the note is not exhibited to the maker at the time of the 
demand, where the maker does not ask for the note and refuses to pay 
on other grounds, provided that the person making demand has the 
note in his possession. 

But most of the authorities hold, contrary to the ruling in the case 
under discussion, that a demand by a person who does not have the 
note with him at the time, is ineffective, even though the maker does 
not ask for the note. The rule expressed in this case is, therefore, not 
a safe one to follow and the holder of a note should be careful to have 
it with him when he makes demand for payment. 


ISSUE OF SCHOOL BONDS HELD VALID 


The purchaser of an issue of city school bonds refused to pay for 
them on the ground that they were invalid and, in a friendly contro- 
versy submitted to the court for the purpose of having the validity of 
the bonds determined, raised the following objections: 

1. The ordinance under which the bonds were issued provided 
that ‘‘any action or proceeding, questioning the validity of the reso- 
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lution, must be commenced within 30 days after its last publication,”’ 
whereas the statute authorizing the ordinance declares that such 
action must be commenced within 30 days after the first publication. 

2. The ordinance was passed at a call meeting of the board of 
commissioners, at which the full board was not present. 

3. The ordinance was published only once, whereas the statute 
calls for publication once in each of four successive weeks. 

4. The ballot used in the election contained the words ‘‘For 
School Bonds’’ and ‘‘Against School Bonds,’’ while the statute pro- 
vides that the ballot shall contain the words ‘‘For the Ordinance’’ and 
**Against the Ordinance.’’ 

5. The registrar and the judge of the bond election, appointed 
by the resolution, resigned and another registrar and judge were ap- 
pointed in their stead. 

6. The returns of the election were not published, as required by 
the statute. 

Notwithstanding these objections the court held that the bonds were 
valid. In so holding, the court said: ‘‘The requirements of statute 
should have been complied with; but when, as here, the failure to do 
so is in matters directory only and has not prejudiced the result of 
the election, the irregularity will not vitiate the election.’’ 

The case is Board of Commissioners v. Malone & Co., recently de- 
cided by the Supreme Court of North Carolina and published among 
the legal decisions in this issue. 

This decision will be found among the legal decisions published 
in this issue. 

























PATENT RIGHT NOTE 


A statute, which requires a note given for a patent right, to be 
inscribed in red ink with the words ‘‘Given for a patent right,’’ and 
makes a violation thereof a misdemeanor, has no application to a 
note given in payment for patented articles. 

The Supreme Court of Minnesota has so held in the case of Gran- 
ite City Bank v. Tvedt, 177 N. W. Rep. 767. 

Section 1 of the statute, which the court was called upon to con- 
strue, provides as follows: 





‘*Every person who takes any obligation in writing for any light- 
ning rod, or any of its attachments, or for any patent right, or right 
claimed to be a patent right, or for payment of premium or assessment 
for mutual hail insurance, shall, before such writing is signed by the 
maker, stamp or write in red ink across the face of such written 
obligation, in plain legible writing, or print, the words: Given for a 
lightning rod; or, given for a patent right; or, given for premium or 


0 en pd Bagh go 


514 THE BANKING LAW JOURNAL 


assessment for mutual hail insurance, as the case may require. Such 
obligation so stamped, shall not be negotiable.’’ 

Section 2 declares a violation of the provisions of Section 1 a mis- 
demeanor and imposes as a penalty a fine or imprisonment, or both 
fine and imprisonment, in the discretion of the court. 


It was contended that a note given for patented fire extinguishers 
was invalid under this statute. In holding that the statute had no 
application to a patented article the court said: 


**That the statute has no proper application to this contract seems 
clear. In point of substance the contract amounts to nothing more 
that the sale of 1,000 Wolf automatic fire extinguishers, ‘for which a 
patent has been applied for and allowed’. The statute deals with 
sales of patent rights, or rights claimed to be patent rights, and the 
language thereof contains no suggestion of an intention to include 
obligations given on the sale of patented articles of trade. No inter- 
est in the patent was transferred or attempted to be transferred by 
this contract, and none was thereby acquired by the defendants. And 
although the statute is remedial in character, to be liberally construed 
and applied, the language thereof is too clear and specific to justify 
enlargement by judicial construction.”’ 


SESESB. 


DEED VOID BECAUSE OF DEFECTIVE ACKNOWLEDGMENT 

The Supreme Court of Missouri has held, in the case of Jones v. 
Lumber Co., 223 S. W. Rep. 69, that a deed signed by a man and his 
wife was void, so far as the wife was concerned, because improperly 
acknowledged by her. 

The defect rested in the fact that the acknowledgment failed to 
recite that she had been made acquainted with the contents of the 
deed and, on examination separate and apart from her husband, ac- 
knowledged that she had executed the same freely, without undue in- 
fluence of her husband, as required by the statutes of Missouri. 

There are several states, in which a deed, or other instrument, 
conveying an interest in real property, is absolutely void, if not prop- 
erly acknowledged. But in most of the states the function of an 
acknowledgment is merely to qualify the instrument for being placed 
on record and to enable it to be received in evidence without further 
proof. In these states the instrument is valid as between the parties 
even though the acknowledgment does not comply with the statutory 
requirements. 





QUESTIONS AND ANSWERS PERTAINING 
TO THE LAW OF BANKING AND 
NEGOTIABLE INSTRUMENTS 


By JOHN E. BRADY 


(Editor’s Note—This is the fifth of a series of papers, presenting in ques- 
tion and answer form the law of banking and negotiable instruments. One of 
the series will be published each month hereafter. The questions and answers, 
as given in this series, will form part of a book, now in the course of prepara- 
tion, by Mr. W. R. Morehouse, Assistant Cashier of the Guaranty Trust & Sav- 
ings Bank, Los Angeles, Cal. In addition to questions of law Mr. Morehouse’s 
book will contain questions on bank practice and business building.) 


HOLDERS IN DUE COURSE 


Questions 
1. What is a holder in due course? 
2. What is the statutory definition of a holder in due course? 


3. Where a bank pays a check drawn upon it, in the ordinary 
course of business, is it a holder in due course within the meaning of 
the Negotiable Instruments Law? 


4. Where a note is transferred on Sunday is the purchaser a 
holder in due course? 


5. The payee of a note indorsed it to a bank ‘‘for credit of ac- 
count of’’ the payee. Is the bank a holder in due course? 


6. Is a person who receives a check indorsed ‘‘for ecollection’’ a 
hoider in due course? 


7. The payee of a note transferred it with the following words 
‘ written on the back: ‘‘For value received I hereby guarantee pay- 
‘ment of the within note and waive demand and notice of protest.’’ 
Is the purchaser a holder in due course? 


8. The payee of a note, in transferring it, indorsed it ‘‘without 
recourse’. Is the purchaser of such note a holder in due course? 


9. A note payable to order was transferred by the payee without 
indorsement. Is the purchaser a holder in due course? 


10. The payee of a note transferred it without indorsing it. After 
the note matured the transferee brought it back to the payee and 
he indorsed it. Is the transferee a holder in due course? 


11. Is a person who purchases a note, payable to bearer, without 
the indorsement of the seller, a holder in due course? 
515 













































































































































































516 THE BANKING LAW JOURNAL 


12. The drawer of a check handed it to her husband for delivery 
to the payee, in settlement of a debt about to become due from the 
drawer to the payee. The husband gave it to the payee in settle- 
ment of a debt of his own. Is the payee a holder in due course? 


13. A bank discounted a note for the payee at the rate of 7 per 
cent. per annum, the highest lawful rate of interest being 6 per cent. 


Does this fact deprive the bank of the character of a holder in due 
course ? 


14. Where the purchaser of a note paid only one-third of its face 
value for it is he a holder in due course? 


15. Ifa bank discounted a note for the payee at the rate of 20 


per cent. per annum, would it be a holder in due course? 


16. The purchaser of a note paid for it with his own note. Is 
he a holder in due course? 


17. The purchaser of a note paid for it with his own note. The 
purchaser's note provided that it should be payable only when the 
other note was collected. Is he a holder in due course? 


18. Does a bank become a holder in due course upon discounting 
a note for the payee and giving him credit on its books? 


19. A note matured on October 10th. On the 11th the payee 
transferred it to a purchaser for value without notice of any defect 
in or defense to the note. Is the purchaser a holder in due course? 


20. A note payable on demand, bearing interest, was transferred 
three months after its issue. The parties to the note had places of 
business in the same city and on the same street. Is the purchaser a 
holder in due course? 


21. Within what time must an instrument payable on demand be 


transferred in order that the purchaser may be regarded as a holder 
in due course? 


22. The payee of a check transferred it 26 days after its date. Is 
the purchaser a holder in due course? 


23. When does a check become overdue so as to put the pur- 


chaser upon inquiry and deprive him of the character of a holder in 
due course? 


24. The drawer of a check held it in his possession and delivered 
it to the payee two months after its date. The payee cashed it at a 
bank on the same day. The bank made no inquiry as to why the 


check was in circulation two months after its date. Is the bank a 
holder in due course? 


25. A note payable in installments was transferred when one 
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installment was due and unpaid. Is the purchaser a holder in due 
course? 


26. What is the reason for the rule that a note is regarded as 
overdue paper when an installment is due and unpaid? 


27. A note is transferred at a time when an installment of interest 
is due and unpaid. Is the purchaser a holder in due course? 


28. What is the reason for the rule that the purchaser of an in- 
strument at a time when an installment of interest is due and unpaid 
is nevertheless regarded as a holder in due course? 


29. <A note, providing that it should become due on a failure to 
pay interest when due, was transferred at a time when interest was 
due and unpaid. Is the purchaser a holder in due course? 


30. A, being indebted to B, drew a check for the amount, which 
he signed ‘‘A, Agent,’’ and delivered it to B. In doing this, A used 
funds belonging to his principal without authority, but B had no 
actual knowledge of A’s wrongful use of his principal’s money. Is 
B a holder in due course? 


31. The president of a corporation indorsed a check payable to 
the corporation and delivered it to a bank in payment of his individ- 
ual note. Is the bank a holder in due course? 


32. Why is a person, who receives a check payable to a corpora- 
tion, indorsed by an officer of the corporation, in payment of the of- 
ficer’s debt, not a holder in due course? 


33. <An officer of a corporation is authorized to indorse in blank 
checks payable to the corporation, for the purpose of depositing them 
in the corporation’s bank account. If he indorses such a check and 
delivers it to a person in payment of his individual obligation is his 
indorsement a forgery? 


34. A, being indebted to B, gives a check in payment, which he 


signs ‘‘A, Guardian’’. Is B a holder in due course? 


35. Is a person who purchases a check, a mere inspection of which 
shows the date to have been altered, a holder in due course? 

36. A bank received from a depositor a check payable to the 
order of the treasurer of a town, indorsed ‘‘Town of F., by J. L., 
Treas.’’ The bank collected the proceeds and credited them to the 
depositor’s account. Is the bank a holder in due course? 

37. Does the fact that the purchaser of a note took it without 
making inquiry as to the circumstances in which it was issued have 
any effect upon his standing as a holder in due course? 

38. The payee of a check indorsed it in blank and lost it. The 
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finder delivered it to a merchant in payment’ for goods. This person 
was a stranger to the merchant and the latter merely assumed that 
he was the party named as payee in the check. Is the merchant a 
holder in due course? 


SSeS LS 


39. A bank purchased at a large discount notes of farmers and 
residents in the vicinity from a stranger selling churns throughout 
the county in which the bank was located. Is such bank a holder in 
due course? 


40. The indorsee of a note took it with knowledge that the in- 
dorser had signed it before the space had been filled up by the maker. 
Is he a holder in due course? 


oS 


Sr 
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# 41. Does the fact that a check is postdated put a purchaser on 
: inquiry or affect his standing as a holder in due course? 


42. A note payable three years after its date was purchased by 
5 a bank about three months before maturity. Is the bank a holder 
4 in due course? 


43. Where the president of a bank purchases a note from the 
bank is he a holder in due course? 


44. The indorsee of a check knew when he took it that the 
; drawee bank had refused payment four times. The indorser 'told him 
that this was because of lack of funds and that the drawer had prom- 
ised to make a sufficient deposit. The real reason of refusing the 
check was that there had been a failure of consideration. Is the in- 
dorsee a holder in due course? 


es aaa as 


45. The maker of a note, payable to and indorsed by A, sells it 
to B. Is Ba holder in due course? 


46. The purchaser of a note knew at the time of taking it that it 
had been given by the maker in payment for goods yet undelivered. 
The payee failed entirely to deliver the goods. Is the purchaser a 
holder in due course? 


fect sufficient to deprive a holder of the character of a holder in due 


t 
4 
| 47. What is the general rule as to what constitutes notice of de- 
course? 


48. B, the payee of a note for $200, signed by A as maker, sold 
the note to C. C paid B $100 upon receiving the note and agreed to 
pay the balance on the following day. Before C paid the balance he 
learned that B had obtained the note from the maker A by fraud. 
C thereupon refused to pay the balance. Is C a holder in due course? © 


49. In general what are the rights of a holder in due course? 


50. In what circumstances can a holder who is not a holder in 
due course enforce the instrument? 


A I 
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51. In what circumstances is a holder in due course not permitted 
to enforce the instrument? 


52. Is the fact that a note was given in a gambling transaction a 
defense against a holder in due course, without notice of this fact? 


53. Is the fact that a note was usurious in its inception a defense 
against a holder in due course? 


54. On March Ist Smith signs a note and delivers it to Brown, 
the payee, forgetting to date the note. The note is payable sixty 
days after date. Brown immediately writes in February lst as the 
date and sells it toa bank. Sixty days after February 1st the bank 
demands payment of the maker. What are its rights against him? 


55. The payee of a check raised the amount and transferred it 
for value. There were no marks on the check indicating that it had 
been raised and the transferee took it in good faith. Can he enforce 
the check against the drawer? 


56. The payee of a note sold it to A under such circumstances 
that A was a holder in due course. A sold it to B after maturity. 
The maker had a good defense to the note as against the payee on the 
ground that the latter obtained it by fraud. Can B enforce the note? 


57. The payee of an instrument, against whom the maker had a 
defense, sold it to a bona fide purchaser for value before maturity. 
And later he purchased the note back from the party to whom he sold 
it. Can he enforce the note? 


Answers 


1. A holder in due course is one who takes a negotiable instru- 
ment in good faith, for value, before maturity and without notice of 
any fraud, dishonor, illegality or other defense affecting the instru- 
ment. 

2. The Negotiable Instruments Law defines a holder in due course as 
follows: A holder in due course is a holder who has taken the instru- 
ment under the following conditions: 1—That it is complete and reg- 
ular on its face. 2—That he became the holder of it before it was 
overdue and without notice that it had been previously dishonored, if 
such was the fact. 3—That he took it in good faith and for value. 
4—That at the time it was negotiated to him he had no notice of any 
infirmity in the instrument or defect in the title of the person nego- 
tiating it. N. I. L., See. 91. 


3. No. National Bank of Commerce v. Farmers’ & M. Bank, 87 
Neb. 841. 


4. It has been held that such a transfer does not constitute the 








520 THE BANKING LAW JOURNAL 


purchaser a holder in due course. This question is largely regulated 
by the statutes of the different states. Ball v. Powers, 62 Ga. 757. 


5. No; the bank does not obtain full title under such an indorse- 
ment, which is restrictive, but becomes a mere agent for collection. 
Werner Piano Co. v. Henderson, 121 Ark. 165. 


6. No. Bank of Metropolis v. First Nat. Bank, 19 Fed. Rep. 301. 
7. No. Ireland v. Floyd, 42 Okla. 609. 


8. Yes; an indorsement without recourse does not affect the pur- 
chaser’s standing as a holder in due course and casts no suspicion on 
his title. Neely v. Black, 80 Ark. 212. 

9. He is not a holder in due course, but takes the note subject to 


any defenses that may exist against it. Webster v. Carter, 99 Ark. 
458. 


10. In such a case the transferee is entitled to have the payee in- 
dorse the note, but for the purpose of determining whether he is a 
holder in due course, the negotiation takes effect as of the time when 
the instrument is actually indorsed. N. I. L., See. 79. 


11. Yes. Hale v. Citizens’ Bank, 111 Ark. 258. 


12. Yes. Boston Steel Co. v. Steuer, 183 Mass. 140. 


13. The bank is nevertheless a holder in due course. Bank of 
Monongahela Valley v. Weston, 172 N. Y. 259. 


14. It has been held that this fact by itself is not enough to show 
that the purchaser is not a holder in due course. Ham v. Merritt, 150 
Ky. 11. 

15. The fact would be taken into consideration, along with other 
attending circumstances, in determining whether the bank was a 
holder in due course. 


16. Yes. Greenwood vy. Lowe, 7 La. Ann. 197. 
17. No. Bird v. Harville, 33 Ga. 459. 
18. The bank does not become a holder in due course until it has 


honored checks, surrendered collateral, made advances or in some 
other way given value. 

19. No. One who takes an instrument after it is overdue is not 
a holder in due course. N. I. L., See. 91. 


20. It has been held that a note so transferred was overdue and 
that the purchaser was not a holder in due course. Herrick vy. Wol- 
verton, 41 N. Y. 581. 


21. The only rule is that the instrument must be transferred with- 
in a reasonable time after its issue. What is a reasonable time de- 
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pends upon the circumstances present to a large extent. N. I. L., 
Sec. 92. 


22. It has been held that a check held for that length of time is 
overdue and that the purchaser is not a holder in due course. Farmers’ 
Nat. Bank v. Dreyfus, 82 Mo. App. 399. 


23. There is no fixed rule. Each case must be decided in view of 
the attending circumstances and there is wide conflict among the 
decisions. 


24. Yes; the question whether a check is overdue is governed, 
not by the date written on the check, but by the date of its delivery to 
the payee. Cowing v. Altman, 71 N. Y. 435. 


25. The note is regarded as overdue paper and the purchaser is 
not a holder in due course. Hall v. Wells, 24 Cal. App. 238. 


26. The reason is that if one or more installments remain due and 
unpaid the presumption arises that there is some valid reason for the 
failure to pay which, if established, would defeat the entire note. 
McCorkle v. Miller, 64 Mo. App. 153. 


27. By the weight of authority the holder is a holder in due 


course. McLane v. Placerville Co., 66 Cal. 606. 


28. There is a manifest difference between a failure to pay inter- 
est and a failure to pay principal, in that interest is an incident to 
the debt and not subject to protest. Further, to hold otherwise would 
throw discredit on a large class of securities issued by municipal and 
private corporations, having years to run, with interest payable an- 
nually or semi-annually. Cromwell v. Sac. County, 96 U. S. 51. 


29. Such paper is overdue and the purchaser is not a holder in 
due course. Ray v. Baker, 165 Ind. 74. 


30. B was put upon notice by the form of the check and was not 
a holder in due course. He could, therefore, be compelled by the 
principal to refund the amount. Gerard v. McCormick, 130 N. Y. 261. 


31. The bank is not a holder in due course and can be compelled 
to return the money to the corporation, if the president used the 
check for his individual purposes without proper authority. Ward 
v. City Trust Co., 192 N. Y. 61. 


32. The person who receives a check in such circumstances is 
put upon inquiry, by the form of the check, as to the officer’s author- 
ity to make such use of it. 


33. The indorsement is not a forgery. The wrong lies, not in 
indorsing the check, but in making improper use of it after it is in- 
dorsed. 
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34. Bis not a holder in due course. Cohnfeld v. Tanenbaum, 
176 N. Y. 126. 


35. No. Elias v. Whitney, 98 N. Y. Supp. 667. 


36. No; the bank is chargeable with notice of the treasurer’s lim- 
ited authority to indorse. Franklin Sav. Bank v. International Trust 
Co., 215 Mass. 231. 


37. If the instrument is fair upon its face the purchaser is not 
bound to make inquiry. Second Nat. Bank v. Weston, 161 N. Y. 520. 


38. Yes. Omaha Nat. Bank v. Butler, 113 Tenn. 574. 


39. It has been held that a bank, purchasing notes under such 
circumstances, is chargeable with notice of such facts as might have 
been ascertained by inquiry. The circumstances made it obligatory on 
the bank to investigate before taking the notes. Anten v. Gruner, 
90 Ill. 300. 


40. No, and he cannot enforce it against the indorser unless it was 
filled out in accordance with the authority granted. Dumbrow v. 
Gelb, 130 N. Y. Supp. 182. 


41. No. Johnson v. Harrison, 177 Ind. 240. 


42. It has been held that a bank is not a holder in due course in 
such a case; the fact that the note was offered for sale so long after its 
issuance was sufficient to put the bank upon inquiry. Union Nat. : 
Bank v. Mailloux, S. D., 132 N. W. Rep. 168. 


43. From his relationship he is presumed to have knowledge of 
the circumstances under which the note was executed and he is not 
a holder in due course. McCarthy v. Kepreta, 24 N. D. 395. 


44. No. The defense of failure of consideration is good as against 
him. Frank v. Wolff, 125 N. Y. Supp. 530. 


45. Bis a holder in due course. The fact that the note is in the 
maker’s hands is merely notice that it was indorsed for accommo- 
dation. Mass. Nat. Bank v. Snow, 187 Mass. 159. 


46. Yes. Moyses v. Bell, 62 Wash. 534. 


47. The Negotiable Instruments Law provides: ‘‘To constitute 
notice of an infirmity in the instrument or defect in the title of the 
person negotiating the same, the person to whom it is negotiated must 
have had actual knowledge of the infirmity or defect, or knowledge 
of such facts that his action in taking the instrument amounted to 
bad faith.’’ In the application of this provision there is naturally 
much apparent confliction among the decisions. 
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48. Cis a holder in due course to the extent of $100, the amount 
which he paid before learning of the defense to the note. N. IL. L., 93. 


49. A holder in due course holds the instrument free from any 
defect of title of prior parties and free from defenses available to 
prior parties among themselves and may enforce payment of the 
instrument for the full amount thereof against all parties liable there- 
on. N. I. L., See. 96. 


50. He can enforce it where the party he seeks to hold liable has 
no defense to the instrument; in other words he can enforce it in the 
same manner as if it were non-negotiable. N. I. L., See. 97. 


51.. Where the instrument is void in its inception for want of 
eapacity or other reasons, as where it was executed by an infant, a 
lunatic, or, in some cases, a married woman (depending upon state 
statutes) or where it is a forgery. 


52. In the absence of statute it is no defense, but in many states 
there are statutes making such paper void even in the hands of bona 
fide holders. 


53. It depends upon the statutes of the state where the question 
arises and these differ greatly. Where a statute declares such paper 
to be void it cannot, of course, be enforced. Where there is such a 
statute it has been held that its effect is not changed by the provision 
of the Negotiable Instruments Law to the effect that a holder in due 
course holds the instrument free from defenses. But, on this question, 
there are decisions holding the other way.. 


54. The bank, having no knowledge of the actual date of the note, 
ean enforce it. The payee had no right to write in February Ist as 
- the date, but that date stands as regards a subsequent holder in due 
eourse. N. I. L., See. 32. 


55. He ean enforce the check for the amount for which it was 
originally drawn. N. I. L., See. 205. 


56. Although B took the note after maturity he can enforce it. 
A holder who derives his title through a holder in due course, and 
who is not himself a party to any fraud or illegality affecting the in- 
strument, gains all the rights of such former holder. N. I. L., See: 97. 


57. No; a payee, whose title is defective, cannot better it by sell- 
ing the instrument to a holder in due course and buying it back 
again. Andrews v. Robertson, 111 Wis. 334. 











This Department embraces all the newly-decided cases of import- 
ance to bankers, band counsel and bank directors. The expe- 
riences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and he bank student 
seeking advancement. Further information regarding any case 
published will be furnished on application. 


RR|| 


LIABILITY OF EXECUTRIX 





First National Bank of Salem v. Jacobs, Supreme Court of Appeals of 
West Virginia, 102 8S. E. Rep. 491. 





The executrix of an estate signed a note in this manner, ‘‘ Win- 
nie M. Jacobs, Exec. of Geo. M. Jacobs, deceased.’’ The note was 
: given in renewal of a note signed by the decedent during his life- 
4 time. The Negotiable Instruments Law provides that where a per- 
! son signing an instrument adds words indicating that he signs for 
Hi or on behalf of another, or in a representative capacity, he is not 

! personally liable, if he was authorized to sign. It appeared that 
the executrix was authorized to sign the note and it was held that, 
under the statute, she was not personally liable on the note. 


SESS tos 


Action by the First National Bank of Salem against Winnie M. 
Jacobs. Judgment for plaintiff, and defendant brings error. Re- 
versed and remanded. 

LYNCH, J.—To reverse a judgment for plaintiff in an action on a 
promissory note holding defendant primarily liable, though she signed 
it in her representative character as executrix of the will of her de- 
ceased husband, defendant prosecutes this writ. The note was given 
in renewal of a joint and several note executed by deceased and four 
others during his lifetime, and, as the correspondence between the 
parties shows, was executed by her in her representative capacity 
with the consent of the plaintiff. The note reads: 


en 


SE 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 992. 
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**$5.000. 
‘*Salem, West Virginia, January 19, 1916. 
“*Ninety days after date, we or either of us promise to pay to the 
order of the First National Bank of Salem five thousand dollars, with- 
out offset and for value received. 
*“Winnie M. Jacobs, 
“*Exec. of Geo. M. Jacobs, deceased.’’ 





The co-makers of the former note likewise joined in the execution 
of the renewal note; their signatures following hers. 

To support her contention that she is not liable personally on the 
instrument, defendant cites Section 20, ce. 98A, Code (See. 4191), 
which provides: 


**Where the instrument contains, or a person adds to his signature 
words indicating that he signs for on or behalf of the principal or in 
a representative capacity, he is not liable on the instrument if he was 
duly authorized; but the mere addition of words describing him as an 
agent or as filling a representative character, without disclosing his 
principal, does not exempt him from personal liability.’’ 


Since defendant in signing the note has disclosed the person or es- 
tate which she represents, she clearly comes within the description of 
the first half of the section, and, therefore, whatever may have been 
the common-law rule upon the subject, is not liable personally on the 
instrument, provided she ‘‘was duly authorized’’ to execute it. The 
question of her authority as executrix to execute a note in renewal of 
one executed by her deceased husband during his lifetime is the de- 
termining point of the case. If she possessed such authority, the stat- 
ute declares that she is not liable thereon personally. 

The will confers upon her no express authority in this regard. 
There is, however, a provision requiring that she ‘‘shall within a rea- 
sonable time after my decease sell a sufficient amount of my prop- 
erty, either personal property or real estate, or both, to pay off and 
discharge all my just debts’’; thereby charging her with the care and 
discharge of his obligations. In connection with such general author- 
ity, does there also exist any implied duty or power sufficient to war- 
rant her in executing a renewal note in lieu of one which the de- 
ceased himself had made? 

It may be conceded at the outset that there is in general no au- 


thority to create new debts against the estate, and if the representative 


executes a note creating a new obligation he or she is liable thereon 
personally. But here there was created no new debt—merely the ex- 
ecution of a note to represent an already existing obligation. The 
duty of discharging his debts imposed by the will carries with it by 
implication, if not by express words, the privilege of exercising some 
discretion with respect to the time and manner of payment. The rep- 
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resentative is expressly authorized by the will to obtain funds suffi- 
cient to meet and discharge his obligations by the sale and disposal 
of his real and personal property; and this duty the law itself im- 
poses in the absence of express testamentary provision. This neces- 
sarily accords to the representative a certain discretionary power to 
continue and renew such debts till satisfactory arrangement can be 
made for the accumulation of funds sufficient to meet them. If no 
such power existed, forced sales to meet maturing obligations fre- 
quently would be necessary, and at times possibly when serious loss 
to the estate might be suffered as a result. Of course this power to 
renew and continue the indebtedness of the deceased is not without 
its limitation, for reasonable diligence consistent with careful admin- 
istration of the estate must be exercised. But when the creditor is 
willing to extend time by renewal, and the representative in the 
honest and diligent administration of her trust thinks it best to re- 
new a debt, she may do so by an instrument signed in her representa- 
tive capacity and disclosing the estate intrusted to her care, without 
personal liability thereon. Such renewal note does not create a new 
indebtedness against the estate, but merely continues an existing 
obligation until more advantageous time for payment arrives. In ac- 
cordance with this view it has been held that where a personal rep- 
resentative executes a note for the purpose of acknowledging an in- 
debtedness of the estate, he may show this, by other than parol evi- 
dence, in exoneration of his liability. Stirling v. Winter, 80 Mo. 141. 
And the rule is laid down broadly in Brown v. Farnham, 55 Minn. 27, 
56 N. W. 352, that if the executor contracts to do what it is his duty 
to do in his representative capacity he is not personally bound. See, 
also, Woerner, Amer. Law of Administration (2d. Ed.) *757. 

Having discussed the implied authority of a representative of the 
deceased to execute notes in renewal of those executed by the latter 
during his lifetime, let us turn to the question of the personal liability 
of the representative thereon. That the estate of the deceased re- 
mains liable for the obligation is clear. Crim v. England, 46 W. Va. 
480, 33 S. E. 310, 76 Am. St. Rep. 826. In that case the court said 
(point 5 of the syllabus) : 


‘*If there is a valid demand binding assets of a decedent, it is not 
discharged merely by reason of the fact that the executor gives a note 
therefor signed by him, with the addition to his name of the words, 
‘Executor of ————, deceased’.”’ 


Whatever the liability of the representative may have been at the 
common law, the provisions of Section 20, ec. 98A (Sees. 4172-4368), 
commonly designated the Negotiable Instruments Law, relieve him 
from personal liability if he signs in a representative capacity, dis- 
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closing his principal or the estate represented, and possesses the au- 
li thority to execute the instrument. 
In construing the identical section the Supreme Judicial Court of 
Massachusetts said in Jump v. Sparling, 218 Mass. 324, 105 N. E. 878: 







i 

W 

rf “‘Under the law previous to the enactment of the Negotiable In- 
f struments Act, the defendant corporation would not have been held 
mK, 






on this note. It would have been, not the note of the corporation, but 
simply the personal note of the two individuals who signed. . 

change in the law in this respect has been wrought by that act... . 
These words [of the section] plainly imply that if the person signing 
a promissory note adds to his signature words describing himself an 
agent or as occupying some representative position, which at the same 
time discloses the name of the principal, he shall be exempted from 
personal liability; while if he omits the name of the principal, al- 
though adding words of agency, he will be held liable personally, and 
the words of agency will be treated simply as descriptio personae. In 
this respect the common-law rule of this commonwealth, whereby 
agents bind themselves by a form of signing a note such as the one at 
bar, even though acting with authority, . . . is abrogated.’’ 


Sa ee Se 
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For decisions to the same effect see: Chelsea Exch. Bank v. First 
| United Presbyterian Church, 89 Mies. Rep. 616, 152 N. Y. Supp. 201; 
HY New England Electric Co. v. Shook, 27 Colo. App. 30, 145 Pac. 1002; 
Wilson v. Clinton Chapel, ete., Church, 138 Tenn. 398, 198 S. W. 244; 
Bank of Corning v. Nimnich, 122 Ark. 316, 183 S. W. 756, Ann. Cas. 
1917D, 566; Chatham Nat. Bank v. Gardner, 31 Pa. Super. Ct. 135; 
’ Brannan’s Negotiable Instruments Law (3d Ed.) § 20, p. 69, and cases 
cited. 

Though evidently not necessary to be considered in view of the 
express language of the statute, yet the correspondence between the 
plaintiff and defendant’s co-makers of the note concerning its renewal 
and deferment of payment and the character of the signature to be 
attached by defendant, and the act of plaintiff in retaining the note 
having the signature of the testator thereto and the reason given for 
such retention, disclose a purpose on the part of the bank not to fore- 
go its right to hold the estate liable for the debt and not defendant 
personally liable therefor. The first letter advised the bank of the 
approaching maturity of the note renewed and of the death of the 
testator, and requested the privilege of renewal for an additional 
period, with the suggestion that Mrs. Jacobs would sign the renewal 


‘‘as executrix’’. To this letter the bank promptly replied: 


= 











‘Under the circumstances we will accept renewal this time with 
the understanding that the note will be reduced considerably at ma- 
turity. Please have Mrs. Jacobs sign as executrix of Geo. M. Jacobs, 
deceased, and forward renewal to us at your earliest convenience, 
and oblige.’’ 
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In answer thereto the same joint maker wrote: 


“*Inelosed find $5,000 note in renewal of note of George M. Jacobs, 
myself and others, due today. Mrs. Jacobs has signed same as execu- 
trix of her husband. x 


To which the bank again replied: 


‘*We are in receipt of renewal of the George M. Jacobs note for 
$5,000 and we would prefer to pin the old note to the renewal in order 
to show that the note signed by Mrs. Jacobs was issued in lieu of the 
original note. Trusting this will be satisfactory to all parties con- 
cerned, we remain,’’ etc. 


The same note was renewed the second time by the same parties 
under the same signatures and with like addition to the name of the 
executrix, with a similar request as to the form of her signature and 
for the liberty of retaining in its possession, and for the same reason, 
the note carrying the signature of the decedent. It is upon this re- 
newal the action was brought. The verdict upon which judgment 
against Mrs. Jacobs stands was directed virtually by the court in an 
instruction requested by the bank. This, we think, was such palpable 
error as necessitates a reversal of the judgment and remand of the 
ease for such further proceedings as the parties may elect in con- 
formity with what we have said. 

Reversed and remanded. 


VALID PRESENTMENT FOR PAYMENT 


Porter v. East Jordan Realty Co., Supreme Court of Michigan. 177 
N. W. Rep. 987. 


The cashier of a bank, with which a note was left for collection, 
called on the maker on the day of maturity and told him that the 
note was due. The maker stated that it was impossible to pay the 
note because of lack of funds. It was held that, although the de- 
mand for payment was courteously expressed, the demand was suf- 
ficient to charge an indorser with liability. The cashier did not 
have the note with him at the time, but had left it at the bank, 
two doors away. It was held that this fact. did not invalidate the 
presentment, since it appeared that the maker did not ask for the 
note, but refused payment on other grounds. 


NOTE-—For similar decisions see Banking Law Journal Digest (Second 
Edition) §928, 931. 
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Error to Cireuit Court, Charlevoix County; Frederick W. Mayne, 
Judge. 

Action by William P. Porter against the East Jordan Realty Co. 
and others. To reyiew judgment for the unnamed defendants, plain- 
tiff brings error. Reversed, and new trial granted. 

Carl Stroebel and William Stroebel are co-partners engaged in the 
hardware business at East Jordan. William Stroebel is the vice- 
president of the defendant East Jordan Realty Co., and Claude Mack, 
who is there engaged in the jewelry business, is its secretary and gen- 
eral manager. On January 28, 1913, the realty company was indebt- 
ed to the defendants Stroebel in the sum of $1,413.22. On that day 
it executed its promissory note in the usual form to the Stroebels for 
this amount payable on or before five years after date with seven per 
cent. interest, payable annually. Subsequently the defendants Stroe- 
bel sold the note and indorsed it to one B. E. Waterman, who later 
sold it to the plaintiff, indorsing it without recourse to him. Some 
time before the note was due, the plaintiff left it for collection at the 
State Bank of East Jordan, of which Mr. Suffern was cashier. Mr. 
Suffern and Mr. Mack talked about the note before it was due, and 
Mr. Mack informed Mr. Suffern that they could pay the interest, but 
could not pay the principal. 

January 28, 1918, the day the note was due, was fuelless day, and 
the business places at East Jordan were closed. Mr. Suffern had ar- 
ranged with Mr. Mack to come to Mr. Mack’s store two doors from 
the bank that day on business connected with the realty company. 
They met at Mr. Mack’s store. While there, Mr. Suffern said to Mr. 
Mack that the note was due, and Mr. Mack told him again that they 
could pay the interest but could not pay the note. Mr. Suffern testi- 
fies: 


‘‘T went in there to keep an appointment with him for looking 
over the realty company’s books—or to talk with him about it—a 
report that he wanted to make, and when I was there I just told him 
that the note was due, which is all the demand we ever make. We 
don’t go at it very rough when we ask payment on anything. . . . 

‘*Why, we had talked this note over several times, and neither one 
of us considered it necessary to be formal about the conversation. We 
both knew what note we had in mind all right.’’ 


At this time the note was at the bank, and Mr. Mack did not de- 
mand its production, and it was not produced by Mr. Suffern. Mr. 
Mack’s refusal to pay was based entirely on the lack of funds. There 
is testimony that notice of dishonor of the note was given to defend- 
ants the following day. The testimony was somewhat in conflict, but 
the trial court disposed of the case on the ground that plaintiff had 
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failed to make a case against defendants Stroebel. We must there- 
fore accept the testimony most favorable to the plaintiff and shall not 
set out all the conflicting claims on the facts. 

This action was brought against the realty company and the 
Stroebels. Judgment passed by default against the company and for 
the defendants Stroebel, the trial judge holding that the presentment 
and demand for payment were insufficient to charge the indorsers. 
There are numerous assignments of error, but counsel for plaintiff 
quite properly say in their brief: 


**The case, as presented, has two questions: 

**(1) Did the conversation between Mr. Mack and Mr. Suffern 
constitute a legal presentment and demand of payment of the note, 
Exhibit A? 

**(2) Was it necessary that Mr. Suffern actually exhibited the 
note to Mr. Mack when demand was made, its exhibition not being 
requested at the time, and payment being refused solely on the ground 
of lack of funds?’’ 


FELLOWS, J. (after stating the facts as above)—We shall first 
consider whether what was said and done by the parties on January 
28th amounted to a demand of payment. We have not quoted all the 
testimony on the subject; it is to the effect that the cashier, Mr. Suf- 
fern, called the attention of Mr. Mack to the fact that the note was 
due that day. This was what was usually done by him in demanding 
payment. Mr. Mack understood full well, we think, that payment of 
the note was demanded. He explained to Mr. Suffern that the com- 
pany did not have funds to pay the note, but could pay the interest. 
The question is not without authority. In the leading case of Gregg 
v. George, 16 Kan. 546, the instrument involved was a check. The 
indorsee had taken it together with some money to the bank to buy 
St. Louis exchange. He was told that they were not selling 
exchange. He asked to have the check passed to his credit, 
which was refused. He did not demand the cash and testified that he 
did not want money. The opinion in the case was written by Justice 
Brewer, then a member of that court. We quote from what was there 
said by him, speaking for the unanimous court: 


‘*Waiving all questions as to the matter of exchange on St. Louis, 
it appears that he asked the bank to credit the check to his account, 
and it refused. This was a dishonor of the check. It was unnecessary 
after that to go through the form of specifically demanding his pay- 
ment in cash over the counter. Demand and -refusal may be neces- 
sary; but no particular form or expression is essential to either. It 
is sufficient if it clearly appears that the bank, after a demand, refuses 
to accept the check as of the value its face indicates.’’ 


In the case of Gilbert v. Dennis, 3 Mete. (Mass.) 495, 38 Am. Dec. 
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329, the maker of the note called on the holder on the day it was 
due and told him he was unable to pay it, should not pay it, and de- 
sired the holders to give notice to the indorser. It was held that this 


was a sufficient demand. Chief Justice Shaw, speaking for the court, 
said: 


‘A note is payable at any reasonable time on demand, on the last 
day of grace, and if not then paid, it is dishonored, and notice may be 
immediately given to the indorser. Staples v. Franklin Bank, 1 
Mete. 43; Shed v. Brett, 1 Pick. 401. It appears by the report, in the 
present case, that on the last day of grace, the promisor went to the 
store of the holder, where the note was, and stated that he was un- 
able to pay, and should not pay, the note, and wished the plaintiff to 
notify the indorser. The court are of opinion that this was a sufficient 
demand and refusal to constitute a dishonor of the note. There are 
many cases, in which it is held that it is not necessary to produce and 
exhibit the note. As where a note is in terms, or by the tacit or ex- 
press consent of the parties, payable at a bank, it is sufficient that the 
note is there ready to be given up on payment, should the promisor 
come to pay it. State Bank v. Hurd, 12 Mass. 172; Whitwell v. John- 
son, 17 Mass. 449; Saunderson v. Judge, 2 H. B. 506. If the promisor 
does not go to the bank and pay the note, it is dishonored, and it 
would be but an idle ceremony, to take the note from the files and 
make a demand, when there is no one on whom to make it. And 
should the promisor come and declare his inability to pay, his inten- 
tion not to pay, and leave without payment, it is surely not less a dis- 
honor, than if he had stayed away. The defanlt of the promisor, in 
such cases, is his not paying the note at the bank; and the default of 
the promisor, in whatever it consists, constitutes the dishonor of the 
note, upon which the indorsee, if duly notified, may be legally 
charged. Even under the law of tender, which is extremely strict, it is 
held that when the party, to whom a tender is to be made, declares 
that he will not accept it, an actual production and offer of the money, 
or any other thing to be tendered, is unnecessary. In the present 
ease, the plaintiff held the note, the promisor knew it, knew it was 
due, and instead of waiting for the holder to come to him, he went 
to the holder, declared by his conduct that he knew the note was due 
and payable, and that the holder had the note ready to be given up, 
and expected and had a right to expect payment of him as promisor; 
and in anticipation of a presentment and express demand, declared 
that he could not pay the note, and departed without paying it. It 
does not appear that the holder did not request him to make pay- 
ment; and the circumstances are such as to warrant the inference that 
he did. The declaration of the promisor that he could not pay, im- 
plies that he considered the holder as looking to him for payment, 
which is all that was necessary, and that he anticipated a more formal 
offer of the note and demand of payment, by a declaration which ren- 
dered it unnecessary.’’ 


We reach the conclusion from an examination of the authorities 
that the evidence was sufficient to justify a finding that there had 
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been a demand. Mr. Suffern and Mr. Mack met on the day the note 
was due at Mr. Mack’s store, which was the office of the realty com- 
pany, on business of the realty company. When Mr. Suffern said to 
Mr. Mack that the note was due that day, Mr. Mack clearly under- 
stood this was a demand for payment. He so treated it and explained 
that payment of the note could not then be made, due to lack of 
funds. Both parties considered and treated it as a demand, and the 
fact that it was couched in courteous language does not deprive it of 
its legal effect, or of the effect given it by both parties. 

At the time payment was demanded, the note was at the bank two 
doors away and was not produced and exhibited to Mr. Mack. He 
did not request its production, and placed his refusal of payment 
solely on the ground of inability of the company to pay. The trial 
judge was of the opinion that under Seetion 76 of the Negotiable In- 
struments Act (Section 6115, C. L. 1915) it was imperatively neces- 
sary that the note be physically present and exhibited to the maker 
in order to charge the indorser. This section provides: 






















**The instrument must be exhibited to the person from whom pay- 
ment is demanded, and when it is paid must be delivered up to the 


party paying it.’’ 












But the adoption of this section of the Negotiable Instruments 
Act, the making of this provision statute law, wrote no new law into 
the law of negotiable instruments of this state. This was well- 
recognized law long before the Negotiable Instruments Law was 
adopted. Prof. Bunker, in his work on Negotiable Instruments, well 
said (page 5): 












‘“These facts are a guaranty that we have in the Negotiable In- 
struments Law the legislative expression of the law theretofore de- 
termined by the court, through a long series of years and in a multi- 
tude of decisions, barring, of course, those conflicting decisions and 
diverse statutes which had led to embarrassment and confusion in 
the administration of the law of commercial paper. It may be said 
probably without serious question that in the enactment of this stat- 
ute no essential feature of the law of negotiable instruments as there- 
fore determined has been eliminated.’’ 













Our inquiry with reference to this provision is as to whether it is 
for the benefit of the maker or the indorser, whether it is personal to 
the maker and may be waived by him, and upon this question the 
holdings of the courts before this provision was made statute law are 
as important as those which have been handed down since. 

In Lockwood vy. Crawford, 18 Conn. 360, the question was be- 
fore the court, and it was said: 
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**But it is still claimed, that no sufficient presentment or demand 
of payment of the makers of the note was ever made; and that B. W. 
Lockwood’s deposition does not conduce to prove any. We think 
otherwise. It is true that it does not directly appear that the de- 
ponent, who was the payee, presented the note in form and demanded 
payment; but as he had not at that time transferred it, the makers 
might well presume it continued in his possession, ready to be deliv- 
ered up upon payment. When called upon for the balance, they did 
not inquire for it, nor refuse to pay, because the note was not shown 
to them; on the contrary, they said that they could not conveniently 
pay any more then, and requested the payee to draw upon them at a 
future time; thereby waiving, as they had right to do, a more formal 
demand. 

‘*We are satisfied, therefore, that the demand of payment was 
legal; and that, at the time mentioned by B. W. Lockwood, the note in 
question, by reason of the neglect and refusal of the makers to pay 
it, then became dishonored.”’ 


In Union Bank of Louisiana v. Lea, 7 Rob. (La.) 76, 41 Am. Dec. 
275, demand was made for payment and refused because there were 
no funds in the bank for the purpose. The court, speaking through 
Justice Martin, said: 


‘*When the notary of a bank receives a note to be protested, he 
goes to the drawer and demands payment; if he is answered that it 
will not be paid, he does not take it out of his pocketbook or out of 
the bundle which contains it, to present it, for that would be a vain 
ceremony. Lex neminem cogit ad vana. The cashier having said that 
there were no funds to pay the note, no presentation was necessary.”’ 


And in the recent case of Hodges v. Blaylock, 82 Or. 179, 161 Pace. 
396, it was said: 


*‘If, therefore, the note should have been presented in order to 
constitute a valid demand for its payment, and if the plaintiff’s testi- 
mony is to be believed, which was for the jury to determine, the de- 
fendant S. E. Blaylock waived an exhibition of the negotiable instru- 
ment by not asking for it, and by refusing payment on the ground 
that he did not then have the money, and that he needed that sum 
with which to support his family.’’ 


Ruling Case Law (3 R. C. L. 1204) thus states the rule: 


“*It certainly is essential to a proper presentment that the person 
making demand for payment have the instrument in his possession at 
the time and place of demand. The Negotiable Instruments Law pro- 
vides that ‘the instrument must be exhibited to the person from whom 
payment is demanded, and when it is paid must be delivered up to the 
party paying it.’ It may not be necessary actually to produce the in- 
strument, if the person having it in possession demands payment and 
is answered by the maker or acceptor that it will not be paid. The 
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notary or other person need not take the instrument out of his pocket- 
book or portfolio and make exhibition of it, for this would be an idle 
ceremony if the maker or acceptor assures him in advance that pay- 
ment will not be made. The production of the instrument is for the 
benefit of the obligor, in order that he may determine its genuineness 
and take it in possession, and there seems to be no sound reason why 
he may not waive his rights in this respect.”’ 









The rule of the law merchant now made statute law by the Nego- 
tiable Instruments Act is ‘for the benefit of the maker—that he may 
examine the instrument to determine its genuineness, the right of the 
holder to payment, and upon payment may take it up and destroy it 
or keep it in his possession. It is a provision personal to him and may 
be waived by him and is waived where he makes no request for its 
production and his refusal to pay is solely based on other grounds, 
i. e., lack of funds. The law does not require the doing of idle 
things, and such requirements as are for the sole benefit of the maker 
of the note may be waived by him. 

We do not, of course, pass upon the credibility of the testimony. 
As we have stated, there is a conflict in it; but as the case was dis- 
posed of as matter of law in the court below, it became our duty to 
treat it in the most favorable light to plaintiff. 

The judgment must be reversed, and a new tria! granted. Plain- 
tiff will recover costs of this court. 















VALIDITY OF TOWNSHIP BONDS 






Commissioners of Cleveland County v. Spitzer & Co., Supreme Court 
of North Carolina. 102 8. E. Rep. 778. 





On March 8, 1919, an enactment of the State of North Carolina, 
authorizing an increase in the interest rate of township bonds from 
five per cent. to six per cent. was ratified. Five days before the 
ratification a petition was filed with the county commissioners, 
asking that an election be ordered to authorize the issuance of 
$30,000 road bonds. The election was not ordered, however, until 
after the date of the ratification. It was held that bonds, bearing 
six per cent. interest, issued pursuant to this election were valid. 


Controversy by Commissioners of Cleveland County against Sidney 
Spitzer & Co., submitted without action under Revisals 1905, § 803. 
From a judgment for plaintiffs, defendants appeal. Affirmed. 

This action was instituted in Cleveland County by the commission- 
ers thereof, but by consent of parties it was agreed that the judge 
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might hear and render judgment upon the case agreed in vacation and 

out of the district, and that .the judgment should be filed immedi- 
ately by the clerk of the superior court of Cleveland, each party re- 
serving the right to appeal therefrom. From the judgment ren- 
dered the defendants appealed. 

CLARK, C. J.—On July 21, 1919, after due advertisement, the 
commissioners of Cleveland offered for sale $30,000 road bonds issued 
on behalf of Township No. 11, ‘‘bearing six per cent. interest, by 
virtue of Chapter 122, Laws 1913, and acts amendatory thereof.’’ 

Chapter 122, Laws 1913, authorizing an election upon the issuance 
of these bonds, was regularly enacted in the constitutional mode. By 
Chapter 188, Laws 1919, also duly enacted, and ratified March 8, 1919, 
the aforesaid act was amended to authorize a change in the interest 
from five per cent. to six per cent. The petition to order this election 
was filed with the commissioners March 3, five days before the ratifi- 
cation of the amendatory act, but they did not grant the order until 
at an adjourned meeting held March 11. The election was duly held, 
and the issuance of the bonds bearing six per cent. interest author- 
ized by a vote of the people on April 14 thereafter. 

The defendants were the last and highest bidders for the bonds, 
and admit the legality in all respects in the enactment of the statutes 
and election under which the bonds were issued, and that they were 
in conformity to the Constitution, but decline to aecept the bonds 
upon the ground that they are invalid because the petition was filed 
with the commissioners prior to the ratification of the amendatory 
act authorizing the increase of interest to be borne by said bonds 
from five per cent. to six per cent. There is no other question pre- 
sented to us by this appeal. 

At the time the commissioners granted the order, and consequent- 
ly when the electon was held, the authority to submit the proposition 
to the vote of the people had been regularly and constitutionally en- 
acted. We cannot see that the filing of the petition before the act 
changing the rate of interest was ratified can in any way invalidate 
the issuance of the bonds. There’is no authority exactly in point for 
the reason probably that an objection upon such state of facts has 
never been made before and is now only presented out of abundant 
eaution. In Guire v. Com’rs, 178 N. C. 39, 100 S. E. 141, the court 
held that, where the amendatory statute increasing the rate of inter- 
est from five per cent. to six per cent, was invalid, but the bonds had 
notwithstanding been voted at the election, the bonds issued at the 
rate of interest authorized in the prior statute would be valid. In the 

present case the increased rate was authorized by a valid statute rati- 
fied before the issue of bonds was submitted to popular vote. 
The judgment of his honor is affirmed. 
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CHECK DELIVERED TO IMPOSTER 






Montgomery Garage Co. v. Manufacturers’ Liability Insurance Co., 
Court of Errors and Appeals of New Jersey. 109 Atl. Rep. 296. 












One Ennis, representing himself to be N. K. Turner, obtained 
by fraud a check for $1,500 from the defendant insurance com- 
pany, signed by the company and payable to the order of N. K. 
Turner. Before he could cash the check the insurance company 
stopped payment. He then transferred it to the plaintiff com- 
pany, receiving from the plaintiff the equivalent in cash, checks 
and a certificate for $500 credit on the purchase of an automobile. 
It was held that the plaintiff could enforce the check for the full 
amount against the insurance company. 










Action by the Montgomery Garage Co. against the Manufacturers’ 
Liability Insurance Co. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 








TRENCHARD, J.—This is an action to recover the amount of a 
bank check for $1,500 signed by the defendant, drawn on the Com- 
mercial Trust Co. of New Jersey, payable to the order of N. K. Tur- 
ner, and negotiated to the plaintiff. 

The agreed facts, so far as material to the questions presented in 
this court, are as follows: On March 15, 1918, one Ennis, represent- 
ing himself to be N. K. Turner, went to the Manufacturers’ Liability 
Insurance Co. and delivered to it a check for $5,000, which turned out 
to be bogus, and received from the company its check for $1,500, being 
the check in question. On the same day that check was indorsed and 
delivered to the plaintiff by the person representing himself to be N. 
K. Turner. The check was promptly presented by the plaintiff to the 
bank for payment, but payment had been stopped overnight by the de- 
fendant. 

It is further agreed that the plaintiff became the holder of the 
check ‘‘before it was overdue, and, at the time it was negotiated to 
it, the plaintiff had no notice of any infirmity in the check, or of any 
defect in the title of the person negotiating it,’’ and before receiving 
any such notice the plaintiff gave or paid to the person who nego- 
tiated the check, as consideration therefor, $300 in eash, a check for 
$200, a check for $500! and a negotiable certificate of credit for $500 
on the purchase price of an automobile. These checks given by the 
plaintiff passed into the hands of bona fide holders for value, and 
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were paid by the plaintiff. The negotiable certificate of credit for 
$500 on the purchase price of an automobile was delivered to the 
person known as N. K. Turner, and is still outstanding, and is ad- 
mitted to be assignable ‘‘by the holder without the consent of the 
plaintiff,’’ and is treated by the plaintiff ‘‘as binding on it’’. It is 
further admitted that at the time of the above transactions both the 
plaintiff and the defendant believed that Ennis was N. K. Turner, and 
that Ennis was the person to whom the defendant issued and deliv- 
ered the check, and who was intended by it to be the payee. 

On this state of facts, the trial judge, sitting without a jury, 
found for the plaintiff for the full amount of the check, and the de- 
fendant appeals from the consequent judgment. 

We are of the opinion that the judgment was right. 

We do not rest the plaintiff’s right to recover upon Section 9 of 
the Negotiable Instruments Act (C. S. p. 3736). The check cannot be 
said to have been payable to bearer by force of that section declaring 
that ‘‘the instrument is payable to bearer . . . when it is payable to 
the order of fictitious or non-existing persons and such fact was 
known to the person making it so payable,’’ because it does not ap- 
pear that such fact was known to the drawer. 

But we think that the rule is, where, as here, the drawer of a 
check delivers it, for a consideration which turns out to be fraudu- 
lent, to an imposter under the belief that he is the person whose 
name he has assumed and to whose order the check is made payable, 
a bona fide holder for a valuable consideration, paid to the imposter 
upon his indorsement of the payee’s name, is entitled to recover from 
the drawer; it appearing that the person to whom the check was de- 
livered was the very person whom the drawer intended should in- 
dorse it and receive the money, and that the drawer made no inquiry 
before issuing the check concerning the identity or credit of the 
named payee who was unknown to the drawer. 

In the present case the plaintiff has merely carried out the 
drawer’s intent. In other cases of fraudulent impersonation the 
drawer is sometimes said to have a double intent: First, to make the 
check payable to the person before him; and, secondly, to make it 
payable to the person whom he believes the stranger to be. But the 
courts have almost unanimously, held that the first is the controlling in- 
tent, except where the named payee was already known to the 
drawer, as in Cundy v. Lindsay, 3 A. C. 459, and Rossi v. Nat. Bank, 
71 Mo. App. 150, or was more particularly identified in some man- 
ner; e. g., by some designation, description, or title, as in the case of 
Mercantile Nat. Bank v. Silverman, 148 App. Div. 1, 132 N. Y. 
Supp. 1017, none of which factors are present in the case at bar. A 
man’s name is the verbal designation by which he is known, but the 
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man’s visible presence 1s a surer means of identification. In the case 
at bar, if the plaintiff, before cashing the check, had sent for and 
asked the drawer whether or not the person presenting the check was 
the person to whom it was intended to be paid, the answer would 
have been in the affirmative. Of course the drawer was deceived as to 
the name of the man it was dealing with, but it dealt with, and in- : 
tended to deal with, the visible man who stood before it, identified by 
sight and hearing. Thinking this man’s name was N. K. Turner, it 
drew a check to N. K. Turner’s order, intending thereby to designate 
the person standing before it. Clearly, therefore, the plaintiff has 
simply paid the money to the person to whom the drawer intended it 
should be paid. Now either the plaintiff or the defendant must suf- 
fer the loss. Both were innocent parties, and the loss justly falls upon 
the defendant whose mistake in issuing the check facilitated the 
fraud and primarily made such loss possible. Such was undoubtedly 
the law prior to the Negotiable Instruments Act. By Section 23 of 
that act (C. S. p. 3738) ‘‘ where a signature is forged or made without 
the authority of the person whose signature it purports to be, it is 
wholly inoperative,’’ except as against a party who ‘‘is precluded 
from setting up the forgery or want of authority.’’ If we assume that 
the indorsement in the present case was a forgery or without author- 
ity, within the meaning of that section, still in the light of the cases 


herein referred to, the drawer ‘‘is precluded from setting up the for- 
gery or want of authority,’’ and so the signature is not inoperative as 
to him, and the law remains unchanged. 

We think there is no merit in the contention of the defendant that 
the judge erred in rendering judgment for $1,500, the full amount of 
the check. 


This contention is based upon the motion that ‘‘the plaintiff had 
parted with $1,000 and no more’’. But that motion, as we shall pres- 
ently show, is not well founded; either in law or in fact. That the 
plaintiff was a holder in due course is clear; it appearing that the 
check was complete and regular upon its face, that the plaintiff took 
it the same day it was drawn, before it was overdue, without notice 
of its dishonor, in good faith and for value, and that at the time it 
was negotiated the plaintiff had no notice of any infirmity in the 
check or defect in the title of the person negotiating it. Negotiable 
Instruments Act (C. S. p. 3741), § 52,53. Now we have pointed out 
that, besides the $1,000 in cash or its admitted equivalent, the plaintiff 
also gave in exchange for the check a negotiable certificate of credit 
for $500 on the purchase price of an automobile. The liability thus 
incurred by the plaintiff company in issuing the negotiable certificate 
of credit, in full execution of its contract of exchange, is pro tanto @ 
good and sufficient consideration for, and payment for, the check; 





540 THE BANKING LAW JOURNAL 


and where as here, the certificate of credit is outstanding and unre- 
voked and the plaintiff’s liability thereon still continues, it is not 
bound to prove that it has actually paid the amount for which the 
certificate of credit was issued, in order to recover the full amount of 
the check from the drawer thereof. Dunean v. Gilbert, 29 N. J. Law 
521; Miller v. Marks, 46 Utah 257, 148 Pac. 412; Matlock v. Scheuer- ° 
man, 51 Or. 49, 93 Pace. 823, 17 L. R. A. (N. 8S.) 747. 

The plaintiff, being the hoider of the check in due course, and 
having paid the full amount agreed to be paid therefor before re- 
ceiving notice of any infirmity in it or defect in the title of the person 
negotiating it, ‘‘may enforce payment of the instrument for the full 
amount thereof against all parties liable thereon.’’ Negotiable In- 
struments Act (C. 8S. p. 3741), § 54, 57. 

The judgment will be aitirmed, with ¢éosts. 


VALIDATION OF PART OF BOND ISSUE 


Paulk v. Berrien County, Court of Appeals of Georgia. 102 S. E. 
Rep. 172. 


The commissioners of roads gave notice by advertisement for 
30 days, as required by the laws of Georgia, that a bond election 
would be held on a certain day to determine whether or not the 
county should issue road bonds in the sum of $500,000. The tax- 
payers at the election authorized the issuance of the bonds. It was 
held that the superior court had no authority, at the request of the 
commissioners and over the objection of taxpayers, to validate 
bonds in the sum of $350,000. 


Proceedings by the State against Berrien County, wherein J. J. 
Paulk and others intervened. A postponement of hearing was de- 
nied, and interveners bring error. Reversed. 

The State of Georgia filed a petition against Berrien County, pray- 
ing that the county show cause why an issue of $500,000 ‘‘road 
bonds,’’ alleged to have been duly authorized by the voters of the 
county, should not be confirmed and validated. The county filed an 
answer, alleging that its assessed value of taxable property was in- 
sufficient to authorize the amount of bonds which had been voted on 
by the people, and that the commissioners desired to issue only $350,- 
000 in bonds, and prayed that the court pass an order confirming and 
validating bonds in this sum. At the hearing the plaintiffs in error, 








NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 154. 
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taxpayers of said county, intervened and were made parties along 
with the county. The interveners, through their counsel, requested a 
postponement of the hearing, which request was denied by the court, 
and that ruling is now complained of. They then filed an answer, 
attacking the legality of the election, and denying the authority of 
the court to confirm and validate the bonds in an amount other than 
the amount voted upon. The court, after hearing evidence, passed 
an order confirming and validating bonds in the sum of $350,000, as 
prayed by the county authorities. To this order the interveners 
duly filed their bill of exceptions. 

SMITH, J.—Section 440 of the Civil Code provides that 30 days’ 
notice of a bond election shall be given in the newspaper in which the 
sheriff’s advertisements for the county are published, notifying the 
qualified voters that on a day named an election will be held to de- 
termine whether bonds shall be issued by the county. This section 
concludes with the statement that said notice ‘‘shall specify what 
amount of bonds are to be issued, for what purpose, what interest 
they are to bear, how much principal and interest to be paid annual- 
ly, and when to be fully paid off.’’ It is well settled that these pro- 
visions are mandatory and must be strictly complied with. ‘‘When a 
county or municipality undertakes to incur a debt, and tax the people 
for the purpose of paying the interest and principal of that debt, 
they must comply with the iaw strictly. [Boldface ours.] Nor does it 
matter with how great a unanimity the action of the mayor and 
council is approved by the people, still, if there are four taxpayers, or 
even one, objecting to incurring the debt, he or they have a right to 
appeal to the courts to prevent the illegal issuance of bonds as evi- 
dence of that debt."” Bowen v. Greensboro, 79 Ga. 709, 714, 715, 4 
S. E. 159, 162. That ruling was followed in the ease of City of Daw- 
son v. Waterworks Co., 106 Ga., 732, 32 S. E. 921, where it was held: 


‘*The policy of the Constitution is against the incurring of munici- 
pal debts, and therefore the constitutional provision prescribing the 
manner in which debts must be incurred is to be strictly construed. 
It has been the uniform ruling of this court that, not only the con- 
stitutional provision must be strictly construed, but that the act of the 
General Assembly, prescribing the manner in which an election shall 
be held on the question of bonded indebtedness, shall be also strictly 
construed.’’ 


See numerous cases there cited in support of this statement. In 
the case of Smith v. Dublin, 113 Ga. 833, 39 S. E. 227, the Supreme 
Court held that a bond election notice which did not state the exact 
amount to be used for several designated purposes was insufficient at 
law. The notice under review in that case contained these words: 
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**Said bonds to be known as ‘school and city improvement bonds,’ 
and to be issued to the aggregate amount of $25,000, in denomina- 
tions of from $1,000 to $5,000 each, as purchasers may desire, and not 
more than $20,000 of the amount realized therefrom to be used for the 
purpose of building and erecting a schoolhouse, and not more than 
$5,000 for the purpose of enlarging and improving the light and water 
plant of said city, and the surplus, if any, to be used by the mayor 
and council in such other manner as they may see fit.’’ 


Clearly, therefore, under the settled law of our state, had the com- 
missioners of Berrien County passed a resolution submitting to the 
voters of the county the question as to whether or not bonds in an 
amount not exceeding $500,000 should be issued, such a notice would 
have been invalid. This being true, it follows as a natural conclusion 
that where voters ‘have authorized the issuance of $500,000 in bonds, 
neither the commissioners nor the judge of the superior court has any 
right to determine that a lesser amount shall be confirmed and vali- 
dated. To illustrate, suppose the commissioners sheuld decide to build 
a concrete dike or levee 100 feet high, in order to prevent the over- 
flow of a nearby river, which project would, of course, be of unlim- 
ited benefit to the public. Competent engineers advise that the con- 
struction of such a dike will cost $100,000, and it is proposed by the 
commissioners to the taxpayers that $100,000 in bonds be issued for 
construction. The taxpayers at an election duly advertised and held 
authorize the issuance of $100,000 in bonds for the purpose intended. 
After the election and before the validation of the bonds the commis- 
sioners determine that they will build a crude brick structure only 
10 feet high, and consequently entirely inadequate to withstand the 
pressure of the stream during the rainy seasons; and of their own 
volition they ask the court to validate only $5,000 of bonds. Surely 
the commissioners are not vested with any such right or discretion. 
-Otherwise, it would be legally sufficient to advertise a bond issue not 
to exceed a certain amount, and then permit the commissioners to fix 
the amount. This the Supreme Court has earns held cannot be 
done. Smith v. Dublin, supra. 

After a careful examination of the books we have been unable to 
find any case in Georgia adjudicating the exact question now under 
consideration. In making this statement we are not unaware of the 
ease of Heilbron v. Cuthbert, 96 Ga. 312, 317, 23 S. E. 206, 207, where 
Justice Lumpkin said: 


‘Tt was insisted in the argument for the plaintiffs in error that the 
published notice of the election to be held in Cuthbert for the purpose 
stated specified a larger amount of bonds than the municipal authori- 
ties could constitutionally issue in any event. Be this as it may, the 
petition for injunction presented no such objection as this to the 
legality of the notice; and therefore, even if the proposed issue of 
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bonds as stated in the notice would have been greater than the Con- 
stitution authorizes, the trial judge was not, for this reason, neces- 
sarily constrained to grant an injunction restraining the issue of bonds 
to a lesser amount, and undoubtedly within the constitutional limit. 
If the point insisted upon here was‘meritorious, it ought to have been 
made in the petition presented to the trial judge.’’ (Boldface ours.) 


This quotation clearly shows that the point made in the present 
case was not made, and consequently not decided, in that case. Also 
the facts in that case are clearly distinguishable from the facts in this 
ease. In that case an injunction was sought after a solemn judgment 
had been rendered validating the bonds, whereas in this case the 
plaintiffs in error intervened at the proper time and before any judg- 
ment was had validating the bonds. 

This is not a case where the rights of a bona fide holder have be- 
come involved, and it might not be amiss to state in conclusion that 
where proceedings are brought to prevent the issuance of bonds, the 
law will be more strictly construed than where bonds have already 
been issued and have passed into the hands of bona fide purchasers. 

Judgment reversed. 


CHECK NOT A VALID GIFT 


Edwards v. Guaranty Trust & Savings Bank, California District Court 
of Appeal. 190 Pac. Rep. 57. 


The delivery of a check by the drawer to the payee, with the 
intention of making a gift, does not in itself constitute a gift of the 
amount for which the check is drawn. The payee of the check here 
involved sent it through a bank for collection. Upon presentment 
the drawee bank refused payment because the signature was incor- 
rect and sent the check back. The following day and before the 
check was again presented the drawer died. It was held that the 
payee could not enforce the check against the drawer’s executor. 


Appeal from Superior Court, Los Angeles County; Fred H. Taft, 
Judge. ; 

Action by W. S. Edwards against the Guaranty Trust & Savings 
Bank, as executor. From judgment for plaintiff, defendant appeals. 
Reversed. 

Vincent B. Vaughan and Lewis Cruickshank, both of Los Angeles, 
for appellant. 

F. A. Knight, of Long Beach, for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 397. 
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THOMAS, J.—This is an action brought by plaintiff against de- 
fendant as executor of the estate of Benjamin Lezer Liveson, deceased, 
on a ‘‘rejected claim,’’ evidenced by a check given to plaintiff by the 
deceased on February 28, 1916, in the sum of $4,000, and intended as 
a gift to plaintiff. 

From the record it appears that on March 2, 1916, the plaintiff de- 
posited the check in question with the National Bank of Long Beach 
for collection; that on March 3, 1916, the check was presented to 
the bank on which it was drawn, and in which it was conceded the 
deceased had on deposit a sum approximating $9,000, and by said 
bank payment thereof refused, the check being returned marked 
‘‘signature incorrect’’; and that on March 4, 1916, Liveson, the 
drawer, died. 

The case was tried to the court without a jury, and findings and 
judgment were in favor of the plaintiff as prayed for. The appeal is 
from the judgment so entered, on the judgment roll alone. There is 
just one point, and that one of law, in this case. The question with 
which we are here confronted is: Can a check, given to the payee as 
a gift, and presented to the drawee prior to the death of the drawer, 
and not accepted or paid, but payment of which was rejected for any 
or no reason, constitute a valid gift inter vivos or a gift causa mortis? 

So far as material here, the court found as follows: That the de- 
ceased executed and delivered the said check as already stated; that 
at the time of the execution thereof deceased had a sum in excess of 
$8,000 in the drawee bank, known as a ‘‘term account’’; that the bank 
book evidencing such account, in the possession of deceased at and 
prior to the time of his death, showed ‘‘that the bank reserved the 
right to require on term deposits six months’ notice of intention to 
withdraw’’; that said bank refused to pay said check, giving as the 
sole and only reason for such refusal the fact that the signature of said 
Liveson on said check was ‘‘ineorrect’’; that said bank waived the 
provisions requiring six months’ notice of intention to withdraw from 
the funds of the said Benjamin Lezer Liveson, and waived the pres- 
entation of the pass-book; that the refusal to pay said check was not 
caused by any malicious intent of the defendant; and that said signa- 
ture on said check was not incorrect. 

As already intimated, the proposition which confronts us on this 
appeal is whether, under the record here, the intended gift to plaintiff 
had become complete before the drawer’s death, or whether it was 
merely inchoate. If the transactions between them constituted a com- 
pleted gift, the money represented by the check—it being conceded 
here that the drawer had sufficient funds to his credit in the bank to 
meet the check—belonged to the plaintiff, and, under the facts found, 
and under this assumed state of facts, it became and was the legal 
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duty of the bank, with respect to the drawer of the check, at least, 
to honor the same when so presented, although even if, for our pres- 
ent purpose, it be conceded that there was no liability on the part of 
the bank to the holder of the check. On the other hand, if the gift 
had not been perfected, but was incomplete at the time of the 
drawer’s death, the money in the bank belonged to the estate of 
decedent, and descended to his heirs. Under this latter assumption 
the plaintiff cannot recover. 
Counsel for respondent in his brief says: 


‘We do not know of any case in the United States, and we have 
looked carefully, where the point involved in the case at bar has been 
decided.”’ 


We, too, have looked, and have, we think, found much law in 
opposition to the position taken by respondent here. In the case of 
Provident, ete., v. Sisters, ete., 87 N. J. Eq. 424, 100 Atl. 894, the 
Court of Chancery of New Jersey had before it a case in its material 
aspects very similar to the case at bar. Mrs. Bowdoin, an old lady, 86 
‘year of age, had died in the hospital. The day before her death she 
gave a check to the defendant in that case for $3,000. On the same 
day the check was given it was presented at the bank upon which it 
was drawn, and payment was refused, not absolutely, but until in- 
vestigation could be made. The old lady died the next day, and be- 
fore any further efforts to collect the check were made. The court in 
that case—which is a well-considered case, and very illuminating and 
instructive—among other things said: 


“It is well settled that a gift cannot be effected by the delivery of 
a check upon an ordinary bank of deposit when the drawer’s account 
is good for the amount. The reason is that until the check is cashed 
the drawer may stop payment. In such a ease the donative purpose 
may be absolute when the check is given, and ten minutes, or ten 
hours, or ten days later, at any time before the check has been cashed, 
such donative purpose may be wholly changed and abrogated. The 
fundamental principle of the law of gifts is that the gift, to be effec- 
tive, must place the thing donated beyond the control of the donor. 
Where a check on a bank of deposit is given for value, it often oper- 
ates as an equitable assignment, but such is not the case where a check 
is given to the payee as a pure donation. . . . It cannot be questioned 
in this case that, if Mrs. Bowdoin had given a check on an ordinary 
bank of deposit, no gift would have been effected until the check had 
been cashed. Nor does it make any difference what may delay or pre- 
vent the check from being cashed.’’ 


We are in full accord with this reasoning and the conclusion 
reached. See notes L. R. A. 1918C, 340; Foxworthy v. Adams (Ky.), 
27 L. R. A. (N. 8S.) 308; Estate of Taylor (Pa.), 18 L. R. A. 855. Until 
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the money was actually paid over or transferred from Liveson’s ac- 
count to that of the plaintiff by the drawee bank, the gift, whether it 
be regarded as inter vivos or causa mortis, would be revocable, and 
after the death of Liveson the whole transaction would have stood 
legally as an incomplete gift, entirely unenforceable at law or in 
equity. Provident, etc., v. Sisters, ete., supra. ‘‘To constitute a valid 
gift inter vivos, the purpose of the donor to make the gift must be 
clearly and satisfactorily established, and the gift must be complete 
by actual, constructive or symbolical delivery, without power of revo- 
eation.’’ 20 Cye. 1193. In order to accomplish this, ‘‘there must be 
a parting by the donor with all present and future legal power and 
dominion over the property.’’ 20 Cye. 1196; Tracy v. Alvord, 118 
Cal. 654, 50 Pac. 757; Pullen v. Placer County Bank, 138 Cal. 169, 
66 Pac. 740, 71 Pac. 83, 94 Am. St. Rep. 19; Simmons v. Savings So- 
ciety, 31 Ohio 457, 27 Am. Rep. 521. That the law of this state is as 
stated in the Provident Case, supra, will be seen by a perusal of that 
and the other cases cited therein, citing and quoting from the Cali- 
fornia cases at length. 

As the result, therefore, of our own independent search, we are 
confident that ‘‘the great weight of authority supports the proposi- 
tion that one cannot make his own check . . . the subject of a gift, 
so that, in the absence of payment, it can be enforced against the 
donor or his representatives.’” Foxworthy v. Adams, supra, 136 Ky. 
403, 124 S. W. 381, 27 L. R. A. (N. S.) 308 and note thereunder. 

It may be conceded that the record here discloses sufficient facts 
so that we may infer that it was really the intention of the deceased 
to make a gift of the money on deposit in the bank, to the extent of 
$4,000 to the plaintiff. Still, as was said in the case of Noble v. Gar- 
den, 146 Cal. 225, 79 Pac. 883, 2 Ann. Cas. 1001, ‘‘however much we 
may desire to carry out the intentions of deceased, we cannot do so in 
this case, because the effect would be to hold valid an oral testa- 
mentary disposition of her property,’’ which, under the authorities, 
as we have seen, cannot legally be done. 

Judgment reversed. 
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LICENSE TAX 


State v. Exchange Bank of Natchitoches, Supreme ome of Louisiana. 
84 So. Rep. 481. 


A statute in force in Louisiana imposes a license tax on banks. 
The banks are divided into groups based on the amount of ‘‘the de- 
elared or nominal capital and surplus,’’ and the amount of the tax 
is determined by the group in which each bank is placed. In con- 
struing this statute it is held that undivided profits should not be 
included in determining the amount of a bank’s capital and surplus. 


Suit by the state, on the relation of J. W. Payne, tax collector, 
against the Exchange Bank of Natchitoches. Judgment for plaintiff, 
and defendant appeals. Judgment annulled, and suit dismissed. 

Searborough & Carver, of Natchitoches, for appellant. 

M. L. Dismukes, of Natchitoches, for appellee. 


O’NEILL, J.—The defendant bank appeals from a judgment or- 
dering the payment of an annual license tax of $150. 

The question presented is whether the tax should be $150 or only 
$75. And that depends upon the question whether the expression, 
‘*the declared or nominal capital and surplus,’’ in Paragraph 2 of 
Section 3 of Act 171 of 1898 (page 389), which determines the sum 
that shall form the basis of the annual license tax imposed upon 
every banking business, includes undivided profits. 

The sum of the capital and surplus of the defendant bank is more 
than $50,000 and less than $100,000. Therefore, if the undivided 
profits are not to be regarded as forming part of the surplus, the 
business of the bank falls in the ‘‘Thirteenth Class,’’ for which the 
annual license tax is $75. If the undivided profits are to be included 
as a part of the bank’s surplus, the sum of the capital and surplus is 
more than $100,000 and less than $200,000, and the business therefore 
falls, where the district court has placed it, in the ‘‘Twelfth Class,”’ 
for which the annual license tax is $150. 

‘Acting upon instructions from the supervisor of publie accounts, 
and upon his opinion that undivided profits were not to be regarded 
as a part of a bank’s surplus, within the meaning of Paragraph 2 of 
Section 3 of the Act 171 of 1898, the tax collector demanded and col- 
lected from the bank a license tax of $75. Thereafter the supervisor 
of public accounts asked the attorney general for an expression of 


NOTE--For similar decisions see Banking Law Journal Digest (Second 
Edition) § 1105. 
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opinion or interpretation of the statute; and the latter advised that 
the term ‘‘surplus,’’ as used in Paragraph 2 of Section 3 of the statute 
did inelude undivided profits. 

Thereupon the supervisor of public accounts instructed the tax 
collector to collect a license tax of $150; and, on the bank’s refusal to 
pay the balance of $75, this suit was brought. 

This is the first occasion the court has had for interpreting the 
statute with regard to the question raised. The basis or theory of the 
attorney general’s opinion, adopted by the district judge, is that the 
Legislature used the term ‘‘surplus’’ in its broad sense, as embracing 
all earnings of a bank not yet paid out as a dividend to stockholders. 
If the Legislature used the term ‘‘surplus’’ in that sense, of course it 
included undivided profits. But the record discloses—and it is a mat- 
ter of general knowledge—that each of the terms, ‘‘surplus’’ and 
“‘undivided profits,’’ has its technical, well-defined meaning in the 
business or profession of banking. When employed technically, in 
the nomenclature of banks and bankers, the term ‘‘surplus’’ means 
the fund which has been permanently set apart as such, having been 
either paid in originally by the stockholders for that purpose or trans- 
ferred from the undivided profits account; and it is not understood in 
the banking profession as including undivided profits. 

Article 15 of the Civil Code, under the heading, Of the Applica- 
tion and Construction of Laws, furnishes a strict rule for interpre- 
tation of laws pertaining to a particular trade or profession, viz. : 


ce 


. . Technical terms and phrases are to be interpreted accord- 
ing to their received meaning and acceptation with the learned in the 
. . . trade or profession to which they refer.”’ 


Article 17, under the same heading, furnishes another rule, viz., 
that laws upon the same subject-matter must be construed with réfer- 
ence to each other, and what is clear in one statute may aid in ex- 
plaining what would otherwise be doubtful in another. Applying 
that rule, we observe that Act 170 of 1898, levying an annual ad 
valorem tax upon all taxable property in the state, and Act 171 of 
the same year, levying an annual license tax upon every trade, busi- 
ness, calling, or profession, were prepared by one and the same com- 
mittee, having the same member of the General Assembly as its chair- 
man. In Section 27 of Act 170 of 1898, the committee adoptéd as the 
basis of assessment of the ad valorem tax upon shares of bank stock, 
‘‘their actual value as shown by the books of the bank,’’ which, of 
course, includes the undivided profits of the bank. On the other hand, 
in Paragraph 2 of Section 3 of the Act 171 of 1898, the same commit- 
tee adopted, as a basis for the license tax to be paid by every bank, 
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“‘the declared or nominal capital and surplus,’’ which term, as under- 
stood by persons learned in the banking profession, does not include 
undivided profits. 

We observe, too, that when, by Act 14 of the Extra Session of 1917, 
the General Assembly revised the method of assessment of the ad 
valorem tax upon shares of bank stock to conform with the new 
order of assessments brought about by the creation of the board of 
state affairs, all doubt was eliminated as to the clear distinction and 
technical meaning of the terms, ‘‘capital’’ and ‘‘surplus’’ and ‘‘un- 
divided profits,’’ as used in the law. Where the previous law had, in 
order to reach the assets of national banks, declared that no assess- 
ment should be made in the name of any bank or banking company 
against its capital stock, but that the shares should be assessed in the 
name of the shareholders, ‘‘at their actual value as shown by the 
books of the bank,’’ the new law declares ‘‘that no assessment shall 
hereafter be made against the capital stock, surplus, or undivided 
profits, of any bank,’’ ete. We have no reason to doubt that the Gen- 
eral Assembly employed and understood those terms as bankers em- 
ploy and understand them. 

The record discloses—and perhaps the disclosure explains why 
the court has not heretofore had occasion to pass upon the question 
now presented—that the auditing department and the bank examining 
department of the state government have heretofore consistently in- 
terpreted the expression in Paragraph 2 of Section 3 of Act 171 of 
1898, ‘‘the declared or nominal capital and surplus,’’ as not including 
undivided profits. If that interpretation had not been in accord with 
the intent and meaning of the legislators who framed and enacted 
the law, the phrase would have been changed, so as to include undi- 
vided profits, at one of the many sessions of the Legislature held dur- 
ing the past 32 years. 

Although an interpretation put upon a law by other departments 
of the government does not control the judicial department, especially 
in a case where the correctness of such interpretation is the subject of 
investigation, nevertheless when the officers who are specially charged 
with the observance and enforcement of a particular law have for @ 
long time determined its meaning and acted accordingly, their inter- 
pretation is entitled to great weight with the courts. That is because 
of a presumption that the public officers’ method of applying the law 
would not be tolerated until it had grown into a regular practice, if it 
were unauthorized. 

It may be, as the attorney general suggests, that, under the inter- 
pretation which has heretofore been put upon this statute, the banks 
ean evade the payment of license taxes by deferring indefinitely the 

transfer of undivided profits to their surplus account. But that is @ 









550 THE BANKING LAW JOURNAL 


matter to be considered by the Legislature; and we have no reason to 
doubt that it was duly considered when the statute was prepared. 

The judgment appealed from is annulled, and the state’s demand is 
rejected, and the suit dismissed. 


DISCHARGE OF CASHIER 


Hess v. Kismet State Bank, Supreme Court of Kansas. 189 Pac. 
Rep. 919. 


The cashier of a state bank in Kansas was duly elected for a 
term of one year. When the year expired a resolution was adopt- 
ed at the annual meeting of the directors, fixing the amount of his 
salary for another year. It was held that a formal election was 
unnecessary and that the resolution was enough to show a valid 
contract for a year’s employment. It was also held that, where 
the cashier was discharged without cause during the year and was 
ready and willing to perform his duties for the balance of the 
year he was entitled to recover his salary for the entire year. 
Action by E. R. Hess against the Kismet State Bank. Judgment 

for plaintiff, and defendant appeals. Affirmed. 


PORTER, J.—Plaintiff brought this action to recover a balance 
claimed to be due for salary as cashier of the defendant bank for the 
year 1917. There was a judgment in his favor, from which the bank 
appeals. 

Plaintiff’s evidence showed that he was one of the organizers of 
the bank which opened for business June 15, 1915; that he was select- 
ed as cashier and performed the duties of the office until the annual 
meeting of the directors on January 6, 1916, at which time he was duly 
elected as cashier for one year, and his salary fixed at $75 per month. 
At the annual meeting of the board on the 6th day of January, 1917, 
he requested that his salary be fixed at $100 per month. After consid- 
erable discussion a motion was adopted fixing his salary at $75, to 
which he agreed. No formal resolution re-electing him as cashier was 
adopted, but he continued in the performance of the duties of the 
office until the 12th day of March, 1917, when the president of the 
bank offered him $100 to resign, and, when plaintiff declined, in- 
formed him that his services would be no longer needed and dis- 
charged him. Plaintiff offered to continue as cashier, and for a con- 
siderable time went to the bank every day and tendered his services, 
but the offer was refused. 





NOTE-—For similar decisions see Banking Law - Journal Digest (Second 
Edition) § 789. 
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After a demurrer to the petition had been overruled, the bank filed 
an answer which consisted of a general denial and an attempt to plead 
the defense that plaintiff was not the owner of any stock in the bank 
that was not hypothecated, and therefore was not entitled under the 
law to hold the office of cashier. 

The defendant also demurred to plaintiff’s evidence, and it is 
argued that the demurrer should have been sustained, not only to the 
petition, but to the evidence, because of plaintiff’s failure to allege or 
prove that he was at any time since the organization of the bank the 
owner of $500 of the bank’s stock that was not hypothecated. The 
defendant relies upon Section 522, Gen. Stat. 1915, which provides 
that— 


The board ‘‘shail select from among the stockholders a cashier. 
Such officers shall hold their offices for the term of one year until 
their successors are elected and qualified, . ... and no person shall 
hold the office of director or cashier or managing officer of any bank 
unless he owns, in his own name and right and in good faith, at least 
five hundred dollars of stock, which shall not be pledged or in any 
way hypothecated.”’ 


The defendant cites the case of Bank v. Moore, 75 Kan. 840, 89 
Pace. 1131, an action to recover salary as a bank officer, in which a 
demurrer to the evidence was rested upon the ground that there was 


no allegation or proof that he owned the required amount of stock. It 
was held that the demurrer was properly overruled, the petition not 
having been demurred to, and the answer having admitted that plain- 
tiff was elected and held tWe office as alleged. While there was a 
demurrer to the petition in the present case, we think it was properly 
overruled. It would have been good pleading to have set out the 
fact that the plaintiff was a stockholder as required by the statute, 
but as against the general demurrer the plaintiff was entitled to the 
benefit of every reasonable inference, and from the fact that the 
directors of the bank at the regular statutory meeting duly selected 
plaintiff to fill the office of cashier, fixed his salary, and permitted 
him to enter upon and discharge the duties of the office, it must be 
assumed that he was a stockholder; that the bank directors would 
not have violated the provisions of the banking laws by electing him 
to fill the office if he were not a stockholder. 

The defendant called the plaintiff as a witness and asked him if at 
the time of the organization of the bank he subscribed for five shares 
of stock. He answered ‘‘Yes.’’ He was then asked if on the 6th day 
of January, 1917, he owned five shares of stock in the bank which had 
not been hypothecated. His answer was, ‘‘I did.’’ The defendant’s 
answer admits that he had been the owner of five shares of the bank’s 
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stock, and avers that he had transferred these shares on the 23d of 
March, 1917, which was after he had been discharged and his services 
refused. The main purpose of the provision of the banking laws re- 
quiring certain bank officers to be stockholders is for the protection of 
depositors and creditors of the bank; and, if it be true that the offi- 
cers of this bank selected plaintiff as cashier and permitted him to 
hold the office and perform its duties without his being a stockholder, 
the bank ought to be estopped from setting that up as a defense in an 
action to recover compensation for services performed as cashier. The 
statute contemplates that the selection shall be for one year, and the 
eashier shall hold his office for that term. No formal election was 
necessary to entitle plaintiff to hold the office. He had already been 
formally elected for one year, and the action of the board in adopting 
a resolution fixing his salary for another year, and in permitting him 
to enter upon and discharge the duties of cashier, was a sufficient 
selection. The plaintiff’s evidence tended to show that he was able, 
ready, and offered to continue to perform the duties of the office, but 
was prevented by his wrongful discharge. No objection seems to 
have been urged as to the measure of damages based on the amount of 
the salary for the balance of the term. It must be held that the evi- 
dence was sufficient to sustain the judgment. 

It is urged that there was error in the exclusion of testimony. The 
record does not show that the testimony was preserved, and this ob- 
jection and other trial errors complained of are not before us, for the 
reason that the record fails to show that the motion for a new trial 
was ever passed upon; in fact, the defendant asserts that the motion 
is still pending. It is apparent that no good purpose would be sub- 
served by prolonging the litigation. From what is disclosed by the 
record respecting the character of the excluded evidence, it may be 
said that, if the evidence had been admitted, it would not have estab- 
lished a defense. 

The judgment is affirmed. 


INSTRUCTIONS 





TO PAY NOTE 


Kaladner v. National Bank of Birmingham, Court of Appeals of Ala- 
bama. 84 So. Rep. 562. 





The payee of a note indorsed it and discounted it at the Citi- 
zens’ Bank, in which bank he had a checking account. The Citi- 
zens’ Bank sold the note to the plaintiff bank. At maturity the 
maker of the note defaulted and the payee instructed the cashier 
of the Citizens’ Bank to pay the note and charge it to his aceount. 
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Before these instructions were carried out the Citizens’ Bank 
failed. In an action by the holder against the payee, it was held 
that the instruction to the éashier did not amount to a payment of 
the note and that the payee was still liable on the note. 


Action by the First National Bank of Birmingham against M. 
Kaladner upon a promissory note. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 

Weatherly, Deedmeyer & Birch and C. W. Hickman, all of Bir- 
mingham, for appellant. 

W. L. Acuff, of Columbiana, for appellee. 


SAMFORD, J.—Defendant was the holder of a promissory note, 
executed by H. Aronson, in the sum of $100. This note plaintiff in- 
dorsed and discounted to the Citizens’ Bank of Calera; the Citizens’ 
Bank indorsed the note in blank, and the plaintiff, having the posses- 
sion, sues, claiming to be the owner in due course. There were three 
pleas. The first two are in effect the general issue, and plea 3 alleges 
that the amount sued for was paid to the plaintiff before the action 
was commenced. There was no sworn plea denying the making or 
assignment of the note. The plaintiff introduced the note in evidence, 
showing the indorsements. In the absence of a sworn plea, the in- 
troduction of the note in evidence made a prima facie case for the 
plaintiff. International Harvester Co. v. Gladney, 157 Ala. 548, 47 
South. 733; Ledbetter & Co. v. Vinton, 108 Ala. 644, 18 South. 692; 
Code 1907, § 4966, 4989; O’Rear v. Am. Tr. & Savings Bank, 195 Ala. 
277, 71 South. 105. 

It was alleged in the plea of payment that the payment was made 
to the plaintiff, and this placed the burden on the defendant of prov- 
ing that the debt had been paid to the plaintiff or to its authorized 
agent. To discharge this burden the defendant offered evidence to 
show that the defendant owned three certain promissory negotiable 
notes, executed by Aronson and payable to defendant, in the sum 
of $100 each; that defendant discounted these notes to the Citizens’ 
Bank of Calera and indorsed the same to said bank; that when the 
first two of these notes came due the maker failed to pay, and upon 
the verbal instructions of defendant to the eashier of the Citizens’ 
Bank they were charged back to his account; that the defendant had 
on deposit with the Citizens’ Bank largely more than the aggregate of 
all of these notes: that when the last note, which is the foundation of 
this suit, became due, the cashier of the Citizens’ Bank came to the de- 
fendant’s place of business and informed defendant that the maker 
had not paid the note, and defendant then and there instructed the 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Fdition) § 853. 
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eashier to charge the same to defendant’s account with the bank; that 
at that time defendant had on deposit in the Citizens’ Bank about 
$1,700. Shortly after this the Citizens’ Bank failed, and at the time 
of the failure defendant had on deposit $500. It will be noted that 
the only plea of payment alleges a payment of the debt to the plain- 
tiff, while the evidence for defendant discloses that, even if payment 
was made at ail, it was to the Citizens’ Bank of Calera, and not to 
the plaintiff, as alleged. 

Of course, if the Citizens’ Bank of Calera was the agent of plain- 
tiff, and as such received payment of the debt, that would be a full 
discharge; but the evidence discloses no such payment, defendant 
only constituting the cashier of the Citizens’ Bank his agent for the 
purpose of payment of the amount due to the owner of the note, who- 
ever it might be, and from the evidence it appears the cashier did not 
do this. No check was given by the defendant on his account, and no 
entry made by the cashier on the books of the bank, segregating the 
amount from defendant's account and transferring it to the plaintiff. 
The defendant failed to prove his plea of payment, and hence the 
court did not err in giving the general charge for plaintiff as re- 
quested. 

Affirmed. 


DIRECTORS LIABLE ON NOTE GIVEN TO BANK 
TO RESTORE IMPAIRED CAPITAL 


Stern v. McDonald, California District Court of Appeal. 190 Pac. 
Rep. 221. 


The superintendent of banks discovered that certain oil bonds, 
owned by a bank, had depreciated in value to such an extent as to 
impair the bank’s capital. He demanded that the defendants, who 
were the bank’s directors, pay to the bank $105,000 in cash or its 
equivalent and directed that this be done by a sale of the bonds to 
the directors at par and accrued interest and that the directors 
then give to the bank their joint and several note for the amount, 
secured by the bonds. The directors followed these instructions. 
except that, instead of a joint and several note, they executed a 
several note, that is, one on which each party signing was not 
liable for the full amount. ‘It was held that this deviation from 
the examiner’s instructions did not preclude him from enforcing 
the note. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 796, 
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Action by Charles F. Stern, substituted for W. R. Williams as 
superintendent of banks of the state of California, against Ronald 
MeDonald and others, and Sarah L. Connor, executrix of the last 
will and testament of C. L. Conner, deceased. From a judgment for 
plaintiff, the defendants first named appeal. Affirmed. 


KNIGHT, Judge pro tem.—The superintendent of banks of Cali- 
fornia, on behalf of the Kern Valley Bank, an insolvent corporation, 
obtained a judgment against the above-named defendants, severally, 
in amounts aggregating $85,000, from which all of said defendants 
appeal except the defendant Sarah L. Conner, the executrix of the 
last will of C. L. Conner, deceased. ‘The action is based upon a 
promissory note, dated October 15, 1909, drawn in favor of said Kern 
Valley Bank for the aggregate sum of $105,000, payable in the 
amounts and in the manner following: Ronald McDonald, $40,000; 
C. L. Conner, $20,000; P. L. Jewett, $10,000; S. Wright Jewett, $10,- 
000; L. P. St. Clair, $20,000; George W. Price, $5,000. All of the 
payors named therein signed the note except L. P. St. Clair. The 
plaintiff alleges that the payment of said note was secured by a pledge 
of 95 bonds, of the par value of $1,000 each of the Sunset Road Oil 
Co., a corporation, and prays judgment against the payors, severally, 
for the amounts for which they respectively obligated themselves on 
the note, and that ‘‘said bonds be sold according to the usual course 
and practice of this court, and that the proceeds thereof be applied to 
the payment of said promissory note.’’ 

C. L. Conner died prior to the commencement of suit, and his 
executrix was made a party defendant. She filed no answer. The 
other defendants joined in an answer, in which they urged the de- 
fenses of no consideration, fraud and estoppel. The court found 
against the defendants on those issues, and further found that said 
note was given in payment of the purchase price of the bonds which 
had been pledged as security for the payment of the note, and which 
the court found had been previously sold to the defendants by the 
bank. The judgment made no disposition of the pledged bonds. At 
the time of the execution of the note all of the payors were directors 
and principal stockholders of said Kern Valley Bank, and Conner and 
McDonald were, respectively, its president and cashier, and S. Wright 
Jewett and George W. Price were its assistant cashiers. On May 12, 
1911, the bank became insolvent, and W. R. Williams, as superin- 
tendent of banks, took possession. The note in question and the 
pledged bonds were among the bank’s assets. 

The record discloses abundant evidence to support the findings 
and judgment. It shows that immediately prior to October 15, 1909, 
said Sunset Road Oil Co. bonds, of which the bank owned a large 
number, had depreciated in value to the extent that the bank’s capital 
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had become impaired; that Alden Anderson, then superintendent of 
banks, demanded that defendants, who, as above stated, were the 
directors and principal stockholders of the bank, pay $105,000 into the 
bank, in cash or its equivalent, and directed that this should be done 
by means of a sale from the bank to the defendants of 95 bonds of 
said Sunset Road Oil Co., at par and accrued interest, and stated 
that the joint and several promissory note of defendants, properly 
secured by the bonds so purchased, would be accepted in payment of 
said bonds. Anderson informed defendants that unless this arrange- 
ment was carried out he could not allow the bank to continue busi- 
ness. The transaction was consummated in accordance with Ander- 
son’s directions, except that a several note was executed and deliv- 
ered to the bank instead of a joint and several note, and that St. Clair 
did not sign the note, thereby reducing the aggregate amount of the 
note from $105,000 to $85,000. Subsequently one J. W. Harper, a bank 
examiner, acting under the direction of Anderson, visited the bank, 
and verified the fact that the note had been executed and the bonds 
pledged. Harper at that time was informed that St. Clair had not 
signed the note because he was out of town, but that he would do so 
upon his return. Across the bottom of the note was indorsed, in the 
handwriting of the defendant McDonald: 


**Secured by 95 bonds of $1,000, being bonds No. 645 to 740, in- 


clusive, of the Sunset Road,Oil Co.”’ 


These bonds were afterwards listed by the defendants, as officers 
of the bank, in the bank’s reports as pledged bonds. and the interest 
on the note was paid monthly by defendants up to and until one 
month before the bank closed, in May, 1911. 

The evidence above narrated clearly shows a legal sale of said 
bonds from the bank to the defendants, and that said sale constituted 
a vaiid consideration for the note. The conceded purpose for which 
the sale was made and the note given was that the bank might be 
allowed to continue business. There was an impairment of the 
bank’s assets, for which the bank could have been closed, and in order 
to relieve that embarrassment and to insure the bank’s continuance 
in business the directors, at the direction of the superintendent of 
banks, purchased said bonds and executed said note. This was done 
to bring up the amount of the bank’s depreciated capital to the 
standard fixed by the superintendent of banks. That of itself con- 
stituted a valuable consideration for the note. It has been held by 
numerous authorities that a note or bond, executed by the directors 
of a bank to make good an impairment of the bank’s assets, so that 
the bank may continue in business, is based upon a valid consid- 
eration. 
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The defense of fraud urged by defendants is based upon certain 
representations claimed to have been made by Anderson to the de- 
fendants at the time of the execution of the note, to the effect that 
one W.S. Tevis would also purchase a like number of bonds, and in 
payment thereof would execute a similar note, but that he had failed 
to do so, and that defendants were unaware that he had not done so 
until after the bank had been closed in May, 1911. This defense is 
insufficiently pleaded, for the reason that there are no allegations 
made by defendants that they relied upon said representations, or 
that they believed them to be true. However that may be, a consid- 
ration of this defense seems quite unnecessary, for the reason that 
both Anderson and Harper denied that any such representations were 
made, and the court found that their testimony was true. Any evi- 
dence to the contrary would raise a mere conflict, and would not jus- 
tify an interference with the findings of the trial court. 

The defense of estoppel is based upon an alleged rescission or re- 
pudiation of the sale of the bonds by Superintendent Williams. In 
this respect it is alleged and was proved that in an action independent 
from this one, commenced by the Mercantile Trust Co. of San Fran- 
cisco against the Sunset Road Oil Co., a corporation, involving the 
bonds of said Sunset Road Oil Co., Williams, as superintendent of 
banks, intervened, and filed a cross-complaint, alleging ‘‘that said 
Kern Valley Bank was the owner of the specific bonds here involved.’’ 
The fact that he did so, however, utterly fails to prove rescission or 
repudiation. As holder of the pledged bonds it was his duty to pro- 
tect them and to controvert any claim made by third persons claim- 
ing ownership or seeking to obtain possession of said bonds, and it 
was not necessary in such a proceeding that Williams should allege 
and prove that he held said bonds merely as a pledge. As pledgee he 
was vested with a special property in said bonds sufficient to maintain 
an action against third persons for the recovery of said bonds. 31 Cye. 
824; Treadwell v. Davis, 34 Cal. 601, 94 Am. Dee. 770; Thompson v. 
Toland, 48 Cal. 99; Mereed Bk. v. Price, 9 Cal. App. 177, 98 Pac. 383. 
Therefore the allegations of Williams in that action that the bank was 
the owner of said bonds was in accordance with the law and the facts. 


Appellants’ contention that said note was invalid because it was 
not a joint and several note, as Anderson had directed it should be, is 
also without merit. Appellants knew of the purpose for which the 
note was given, and as officials of the bank they were presumably 
familiar with the form of the note signed by them. They afterwards 
recognized the validity of the note by listing it among the bank’s as- 
sets and by paying interest on it monthly for a year and a half. Fur> 
thermore, it is not apparent wherein appellants have been prejudiced 
by the execution of a several note. If it had been a joint and several 





558 THE BANKING LAW JOURNAL 


note the individual defendants under the law could have been called 
upon to pay the full amount of the note. If anybody has suffered 
by the oversight it is the bank’s creditors and not the appellants. 

Appellants also claim that the sale of the bonds was not valid 
because it was not authorized by a resolution of the board of di- 
rectors, but that it was made merely upon an order issued by the 
superintendent of banks, in whom, it is claimed, the power to author- 
ize such sale was not vested. The answer to that is that it does not 
appear from the record whether or not such a resolution was in fact 
passed, but, assuming that it was not passed, it does not lie with the 
defendants to take advantage of the point, for the reason that as 
payors of the note the law will not allow them to relieve themselves 
of their obligation to the bank because they, as directors of the bank, 
in dealing with the bank, may have willfully or otherwise exceeded 
their lawful authority. 

Appellants’ final point is that the judgment is erroneous because it 
merely provides for the recovery of the note without reference to the 
security. It is contended that the judgment should direct that the 
security be sold and the proceeds applied to the payment of the note. 
The authorities, however, do not support appellants’ contention. It 
has been repeatedly held that in the absence of statute or stipulation 
to the contrary, the possession of pledged property does not supend 
the right of the pledgee to proceed personally against the payor for 
his debt without selling the pledge, for the reason that the security is 
only collateral. Jones v. Evans, 6 Cal. App. 88, 91 Pae. 532, wherein 
the authorities are reviewed. 

Judgment affirmed. 


SCHOOL BONDS HELD VALID 


Board of Commissioners of City of Hendersonville v. C. N. Malone & 
Co., Supreme Court of North Carolina. 103 S. E. Rep. 134. 


An issue of city school bonds will be held valid by the courts, 
even though the requirements of the statute under which the elee- 
tion is held and the bonds issued are not strictly followed, where 
the requirements deviated from are directory in nature and not 
mandatory. 


Appeal from Superior Court, Buncombe County; Webb, Judge. 

Controversy without action by the board of commissioners of the 
city of Hendersonville against C. N. Malone & Co. From judgment 
for plaintiff, defendants appeal. Affirmed. 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 154. 
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This was a controversy submitted without action, to determine 
the validity of $30,000 of school bonds issued by the town of Hender- 
sonville, under an ordinance authorized by Chapter 138, Laws 1917, 
as amended by Chapter 178, Laws 1919, and known as the ‘‘ Municipal 
Finance Act.’’ The defendants, who purchased said bonds on October 
20, 1919, now decline to pay for them upon the ground that they are 
not valid. From a judgment in favor of the plaintiff, the defendants 
appealed. 

G. A. Thomasson and C. N. Malone, both of Asheville, for appel- 
lants. 

E. W. Ewbank, of Hendersonville, for appellee. 


CLARK, C. J.—The first exception of the defendants to the va- 
lidity of the bonds is that the ordinance under which they were issued 
provides, ‘‘Any action, or proceeding, questioning the validity of the 
resolution must be commenced within 30 days after its last publica- 
tion’’; whereas the statute authorizing the ordinance requires (Sec- 
tion 20) that ‘‘any action, or proceeding, questioning the validity of 
said ordinance must be commenced within 30 days after its first pub- 
lication.”’ 


15 Cye. 316 says: 


“It is the duty of the court to sustain an election authorized by 
law if it has been conducted so as to give a free and fair expression 
of the popular will, and the actual result thereof is clearly ascertained. 
. . . In the absence of fraud, mere irregularities in the conduct of an 
election, where it does not appear that the result was affected either 
by the rejection of legal votes or the reception of illegal ones, will 
not justify the rejection of the whole vote of the precinct.”’ 


In McCrary on Elections it is said: 


‘Tf, as in most cases, the statute simply provides that certain acts 
or things shall be done within a particular time, or in a particular 
manner, and does not declare that the performance is essential to the 
validity of the election, then they will be regarded as mandatory if 
they affect the result, and directory if they do not.’’ 


There is nothing in this statute which makes the manner of publi- 
cation essential to the validity of the election, and the provisions as to 
the notice are therefore directory and not mandatory. Besides this 
action is not brought to question the validity of the resolution. 

The second ground of exception is that the ‘‘ordinance was passed 
at a call meeting at which the full board was not present, such called 
meeting being an adjourned meeting.’’ Section 29, ¢. 352, Pr. Laws 
1913 the charter of Hendersonville), provides: 
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“‘The commissioners shall meet in regular meeting at least once a 
month for the transaction of public business, and at such other times 


as they shall be called to meet by the mayor to consider only such mat- 
ters as shall be set forth in the ecall.’’ 





The record shows that all the members of the board had notice of 
the meeting and of its purpose, and that five out of six members of 
the board attended, and the mayor himself presided at the meeting 
when the ordinance was adopted. 

The third-ground of exception is: 


**Said ordinance of August 12, 1919, was published only one time, 
i. e., on August 14, 1919, whereas the Municipal Finance Act, § 20, 
required that it should be ‘published once in each of four successive 
weeks after its final passage’.’’ 







































The statute, however, does not make publication for four succes- 
sive weeks essential to the validity of the election, and it appears that 
the ordinance was published in full in the ‘‘Hendersonville News’’ 
(a paper of large and general circulation in the town), and it further 
appears that at the election every qualified voter in the town voted 
upon the proposition, and it was sustained by a large majority of 
those voting—no elector entitled to vote was rejected and none nat 
entitled to vote cast a ballot. 

The fourth ground of exception is that the ballot used in said 
election carried the words ‘‘For School Bonds’’ or ‘‘ Against School 
1 Bonds’’; whereas, Section 22 of the statute provided the ballot should 
: contain the words ‘‘For the Ordinance’’ or ‘‘ Against the Ordinance’’. 
There being nothing in the statute making the exact language essen- 
tial to the validity of the ballot and the words used carrying prac- 
: tically the same meaning, the requirement was directory and not man- 
datory, and we think a substantial compliance, upon the facts agreed, 

as every elector voted. 

: The last exception is that, the registrar and the judge of said elec- 
{ tion appointed by the resolution of August 12 having resigned Sep- 
tember 3, another registrar and judge of election were appointed in 
their stead. This not infrequently happens. The appointment of the 
5 
registrar and judge of election who acted was duly posted. The 
names of the original appointees were not posted, and there is no 
evidence that there was any damage caused, or that any elector was 


$ misled. 
: There is also objection that election returns for and against the 
j school bond ordinance was not published as required by Section 22 of 


the act; but there is nothing that indicates that such publication was 
essential to the validity of the election, or that any prejudice has been 
sustained thereby. The books were kept open for the period required 
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by law for registration, and the voters had the fullest notice for they 


all voted. 
In Hill v. Skinner, 169 N. C. 408, 86 S. E. 353, it is said: 









**While, so far as the officers are concerned who are charged with 
the duty of giving the notice, the requirement as to notice is imperative, 
yet it will be regarded, otherwise, as directory, if the result would not 
be changed by a departure from the provisions of the statute. The 
law looks more to the substance than to the form, and if it appears 
that a clear majority of the qualified voters have cast their votes in 
favor of the proposition submitted to them, and that there has been a 
fair and full opportunity for all to vote, and that there has been no 
fraud, and the election is in all respects free from taint of any sort, so 
that no well-founded suspicion can be cast upon it, it would be idle to 
say that this free and untrammeled expression of the popular will 
should be disregarded and set aside. If a set of men do that, in the 
same way and with the same effect, which they could only have done 
if there had been notice to do it, and there would be no essential dif- 
ference in the result with or without notice, the law attaches less im- 
portance to the giving of notice under such circumstances, and will 
not invalidate the result.’’ 























The requirements of the statute should have been complied with; 
but when, as here, the failure to do so is in matters directory only 
and has not prejudiced the result of the election, the irregularity 
will not vitiate the election. 10 A. & E. 756. 

Affirmed. 








FORGERY OF CERTIFICATION * 





People v. Somsky, California District Court of Appeal. 189 Pac. Rep. 
456. : 











One who forges a certification on a check is guilty of the crime 
of forgery under the statutes of California. 






Theodore Somsky was convicted of forgery and appeals. Affirmed. 










RICHARDS, J.—This is an appeal from a judgment based on a 
verdict of conviction of the defendant upon the charge of forgery. 
The info: mation charged the defendant with the commission of 
‘the crime of felony, to wit, forgery committed as follows.’’ It then 
proceeded to set forth in detail that the defendant did willfully, un- 
lawfully, feloniously, falsely, fraudulently, and with intent to preju- 












NOTE--For similar decisions see Banking Law Journal Digest (Second 
Edition) § 358. 
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dice, damage, and defraud the Bank of Italy, make, alter, forge, and 
counterfeit a certain indorsement and certification, to wit, ‘‘Certified 
12/5 1917, Hellman Commercial Trust & Savings Bank, W. O. Tarry, 
Cashier, $3,800.00,’ upon a certain check (setting the same forth in 
detail), and did then and there, with the same fraudulent and 
felonious intent utter, publish, and pass the same as true and 
genuine to the said Bank of England, contrary, ete. The ver- 
dict of the jury read as follows: ‘‘ We, the jury, find the defendant, 
Theodore Somsky, guilty of felony, to wit, forgery.’’ 

The contention of the appellant is that the information is insuffi- 
cient in charging the defendant with the certification of a check, his 
claim being that Section 470 of the Penal Cole does not expressly 
designate the certification of a check as being the subject of forgery. 
The information sets forth the precise language of the certification 
which the defendant is alleged to have forged, including the name of 
the cashier of the bank executing the same, and alleged that the 
said certification was indorsed upon the check drawn upon said bank, 
which check is also set forth in full. A check is a ‘‘bill of exchange’’ 
under Section 3254 of the Civil Code. A certification of a check by 
the authorized officers of the particular bank upon which it is drawn 
constitutes an ‘‘acceptance’’ thereof on the part of the bank which 
binds it to pay the amount called for by the check upon presentation 
for payment. The forging of an acceptance of a bill of exchange is 
expressly made a crime under Section 470, Penal Code. It follows 
that an information which specifically charges the forging of such a 
certification as is set forth in this information sufficiently accuses the 
defendant of the statutory crime of forgery. 

Judgment affirmed. 


VALIDITY OF SCHOOL BONDS 


Board of Trustees v. Pruden & Co., Supreme Court of North Carolina. 
103 8. E. Rep. 369. 


Where a statute authorizes a school district to erect a school, 
bonds issued for such purpose are not rendered invalid by the fact 
that the resolution ordering the election provides that part of the 
proceeds are to be used for school equipment. The power to erect the 
school includes the power to provide ordinary equipment. 

’ Where a statute authorizes the issuance of school bonds and 
gives the commissioners power to levy a tax sufficient to cover in- 
terest and sinking fund, the bonds are not rendered invalid by the 





NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 154. 
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fact that the resolution ordering the election fixes a maximum rate 
of taxation to provide for the retirement of the bonds. In such 
case the statute would control and the commissioners would be at 
all times empowered to levy sufficient taxes to pay the interest and 
retire the bonds. 


Submission of controversy without action between Trustees of 
Plymouth Graded School District and Pruden & Co. From a judg- 
ment for the district, Pruden & Co. appeals. Affirmed. 

It appears from the facts properly presented that pursuant to an 
act passed for the purpose in reference to Plymouth graded school 
district (Chapter 128, Priv. Laws 1919), an election was held on July 
8, 1919, and the votes of said district by a large majority approved 
the proposition to issue coupon bonds to the amount of $60,000 to 
provide a fund for the erection of a school building for the accommo- 
dation of the public schools of said district; the said majority vote 
having been expressed on a ballot ‘‘for school bonds and taxes’’ as 
the statute directs. 

In reference to the taxes to be levied to carry out this measure, 
the act provides in Section 1 that the proposition to be submitted shall 
be for the issue of $60,000 of bonds for the purpose designated and 
for the levying of a tax sufficient to retire said bonds, and again, in 
Section 8, ‘‘that if, in the election provided for in this act, the ma- 
jority of the qualified voters of said district shall have voted ‘For 
school bonds and taxes’ and the said bonds shall have been issued and 
sold, the board of . . .commissioners is hereby authorized and di- 
rected to levy annually upon the property and polls of the. . . dis- 
trict a special tax sufficient to provide for the payment of the interest 
on such bonds and to create a sinking fund sufficient to retire such 
bonds at their maturity.’’ The bonds having been prepared, the 
defendants agreed to purchase the same at a stipulated price, and 
now resist payment on the ground: First, that in the resolution of 
the county commissioners ordering the election, it is provided that 
the proceeds of the bonds are to be used for the equipment as well as 
the erection of the buildings; second, that in said resolution it is pro- 
vided ihat the maximum annual tax for the payment of the interest 
and final retirement of said bonds shall be 75 cents on property and 
$2.25 on the poll. 

It further appears in the case agreed that according to the valua- 
tion of property in Plymouth graded school district now prevailing 
the maximum tax is more than sufficient to meet the annual interest 
and retire the bonds at maturity, as the statute contemplates and 
provides. 

On these the facts chiefly relevant, there was judgment for plain- 
tiff, and defendant excepted and appealed. 
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HOKE, J. (after stating the facts as above)—The power to erect a 
school building, or buildings, for the accommodation of the public 
schools of a given district in our opinion includes the power to pro- 
vide the ordinary equipment. As indicated in a recent decision of 
this court, this equipment consists in great part of seats and desks for 
the pupils, fastened to the building after the manner of fixtures, and 
comes clearly within the terms and purport of such a law as ordinarily 
expressed, and the first objection of the defendant has been properly 
disallowed. Commissioners v. Malone, 179 N. C. ——. 101 S. E. 552. 

In reference to the second objection raised by defendant, we are 
inclined to the opinion that the proceedings having been instituted and 
the bond issue approved under the provisions of the statute specially 
applicable, the provisions of the statute would be controlling, and 
the commissioners at all times empowered to levy a tax sufficient to 
pay the interest annually and retire the bonds at maturity—assured- 
ly so if the bonds are held by an innocent purchaser for value. Com’rs 
v. Malone, supra. 

The question, however, is not presented in the record; for, even if 
the limitation in the amount of taxation contained in the resolution 
of the commissioners should be held effective, it would in no wise 
affect the validity of the bonds, under the principle applied by the 
court in Commissioners v. McDonald, 148 N. C. 125, 61S. E. 643. 

We therefore concur in the ruling of his honor that the proposed 
bond issue will constitute a binding obligation on the school district, 
and that the defendants must comply with the contract concerning 
them. 

There is no error, and the judgment of the lower court is affirmed. 

Affirmed. 


! 
CONSTRUCTION OF NOTE AS TO TIME OF PAY- 
MENT 


Crawford v. Hunt, Court of Appeals of Georgia. 102 8. E. Rep. 834. 


A note which, by its terms, is payable ‘‘one year after date, or 
as soon as J. B. Crawford’s estate is wound up,”’ is payable one 
year after date, or sooner, if the estate is settled prior to that time. 


Action by E. E. Hunt against Mrs. M. B. Crawford. Judgment for 
plaintiff, and defendant brings error. Affirmed. 

Suit was filed on the 7th day of July, 1919, on a note dated June, 
1917, and payable ‘‘one year after date, or as sooon as J. B. Crawford’s 
estate is wound up.’’ A demurrer was filed by the defendant as 
follows: 
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‘‘She especially demurs to said petition because it does not allege 
whether or not ‘J. B. Crawford’s estate is wound up,’ as suit cannot 
be maintained without such an allegation and proof thereof.’’ 

The demurrer was overruled. 


BLOODWITH, J. (after stating the facts as above)—The court. did 
not err in either of its rulings on the pleadings. 

The court properly construed the words, ‘‘one year after date or 
as soon as J. B. Crawford’s estate is wound up,’’ to fix the maximum 
limit of the maturity of the note as one year after date. Contracts 
must be so construed, if possible, as to give effect to all the words and 
clauses thereof. The only way to give effect to the two clauses re- 
lating to the maturity of the note is to construe them to mean ‘‘one 
year after date, or as soon as J. B. Crawford’s estate is wound up if 
prior to that time.’’ Any other construction would render the words 
‘fone year after date’’ meaningless, and postpone the maturity of the 
note to some indefinite and uncertain time in the future. 


Judgment affirmed. 


















PAYEE OF LOST CHECK ALLOWED TO RE- 
COVER FROM DRAWER ON GIVING BOND 
WITHOUT SURETY 






Sterne v. South Jersey Title & Trust Co., Court of Chancery of New 
Jersey. 110 Atl. Rep. 589. 










The payee of a check sent it to his bank for deposit to his 
eredit, after indorsing it as follows: ‘‘Broadway Trust Co., for de- 
posit only to the credit of Charles Sterne’’. The check was lost in 
the mail and the drawer refused to pay the amount to the payee 
unless protected by an indemnity bond with a surety. In an action 
by the payee against the drawer it was held that the payee was . 
entitled to the amount of the check upon giving his bond without 


a surety: 














Suit by Charles Sterne against the South Jersey Title & Finance 
Co. to recover the amount of a lost bank check. On final hearing. 
Decree rendered for payment of the check without costs to either 
party. 

LEAMING, V. C.—This suit is brought by complainant for the re- 
covery of the amount of a bank check given by defendant to com- 













NOTE—For similar decisions see Banking Law Journal Digest (Second 
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painant and by its terms made payable to the order of complainant. 

The jurisdiction of this court obtains by reason of the averment in 
the bill that the check has been lost. 

The bill alleges that when the check was received by complainant 
he immediately mailed it to the Broadway Trust Co., a banking in- 
stitution, where complainant had an account, having first indorsed 
the check by the following restrictive indorsement: ‘‘Broadway Trust 
Co., for deposit only to the eredit of Charles Sterne’’—that two 
days later he learned from the Broadway Trust Co. that the check had 
not been there received, and at once notified defendant of the facts and 
had defendant stop payment of the check at the bank on which it was 
drawn; that after due investigation the check has not been located. 

The present dispute arises wholly by reason of the fact that de- 
fendant has been unwilling to pay to complainant the amount for 
which the check was drawn unless complainant would supply an in- 
demnity bond with a surety, whereas complainant has been unwilling 
to indemnify defendant against loss other than by his own bond 
without a surety. ' 

Most of the adjudications touching a defendant’s right to indem- 
nity in circumstances of this nature have arisen in relation to prom- 
issory notes and bills of exchange. The cases are numerous and con- 
flicting. Cases are to be found to the effect that indemnity will not 
be required where a lost bill or note, payable to order, has not been 
indorsed or has been indorsed in a manner to prevent its use by an- 
other or has been lost after its maturity or has been destroyed. Other 
authorities adopt the view that even in the several circumstances 
stated, in which cireumstances the maker would have a valid defense 
to an action by another, the maker should not be put to either the 
risk or trouble or expense of making such defense where no fault of 
his own exists, and adequate indemnity should accordingly be exacted 
in all cases. Still other authorities hold that the question of indem- 
nity is addressed to the sound diseretion of a court of equity to be 
exercised according to the circumstances of each case. In 17 R. C. L. 
1192, after a review of authorities, it is said: 


‘*However, an examination and comparison of the numerous con- 
flicting authorities, and the reasoning which they adduce, make it clear 
that the best rule is to require the indemnity in all cases, whether a 
bill or note is lost or destroyed. It may in some cases operate as a 
great inconvenience, and may even produce hardship, but so does near- 
ly every mischance or misfortune. If an instrument is lost after 
maturity, there is still the possibility that the defendant may be un- 
able to prove this fact as against a person claiming as a bona fide pur- 
chaser for value, since the time of the indorsement does not usually 
appear on the instrument. Even though the note has not been in- 
dorsed, the defendant may be put to the annoyance and expense of 
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defending a suit. If the instrument was destroyed, proof of its de- 
struction is some assurance that it can never afterwards appear, but 
considering the uncertainty and fallibility of all human testimony, it 
seems unjust to force the maker to take the risk of the reappearance 
of the instrument, and accordingly by the better authority it is held 
that indemnity should be exacted in all actions on lost negotiable 
instruments, even though the instrument was lost after maturity, 
without indorsement by the payee, or after having been eut in two 
for transmission through the mails, and even where the instrument 
was proved to have been destroyed.”’ 


In the present case testimony of complainant is entirely con- 
vineing to the effect that the check was indorsed by him with the 
restrictive indorsement set forth in the bill, and was promptly 
mailed for deposit and has been lost in the mails. It is also reason- 
ably clear that complainant is pecuniarily responsible, and since our 
statute (3 Comp. Stat. p. 3756, § 186) provides that a check must be 
presented for payment within a reasonable time after its issue or the 
drawer will be discharged from liability thereon to the extent of loss 
caused by the delay, it seems that but little danger of future trouble 
or annoyance to defendant can exist. The bond of complainant, with- 
out a surety, as proffered before suit, will, in my judgment, aae- 
quately protect defendant. 

At the same time it seems entirely clear that defendant was fully 
justified before trial in exacting a bond with a surety. Until tne 
trial defendant could not know the extent to which the facts alleged 
in the bill could be established by competent proofs, since none of the 
facts alleged were within defendant’s knowledge. In my judgment 
defendant was fuily privileged to exact the measure of indemnity 
required by it or put complainant upon proofs of the facts claimed 
by him. 

In this view, I am convinced that defendant should be ordered to 
pay upon the indemnity bond already tendered by complainant being 
supplied to defendant, and that neither party should recover taxed 
costs of the order. I will accordingly advise a decree of that nature. 
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NOTE NON-NEGOTIABLE BECAUSE TIME OF 
PAYMENT UNCERTAIN 


Wayne County National Bank v. Cook, Appellate Court of Indiana. 
127 N. E. Rep. 773. 


A note, to be negotiable, must be payable on demand, or at a 
fixed or determinable time. A note is uncertain as to time of pay- 
ment, and, therefore, non-negotiable where it provides as follows: 
‘‘The time of payment may be extended from time to time by any 
one or more of us without even the knowledge or consent of the 
other or others of us.”’ 


Appeal from Circuit Court, Kosciusko County; Francis E. Bowser, 
Judge. 

Action by the Wayne County National Bank against Charles Cook. 
From a judgment for defendant, plaintiff appeals. Affirmed. 


NICHOLS, J.—Action upon the following promissory note: 





No. , Due Sept. 1, 1916. ® 
September 1, 1916, after date, for value received, we jointly and 
severally promise to pay to the order of Bell Brothers $750.00 (seven 
hundred and fifty dollars), with six per cent. interest per annum from 
date, to be paid semi-annually. And we consent and agree that after 
this obligation shall have become due, the time of payment thereof 
may be extended from time to time, by any one or more of us, with- 
out even the knowledge or consent of the other or others of us, and in 
ease of such extension, and notwithstanding the same, we shall and 
will remain and continue liable thereon, as if no such extension had 
been so made. And we hereby authorize and empower any attorney 
at law, at any time after the above sum becomes due, with or without 
process, to appear for us, or either of us, in any court of record in the 
state of Ohio, or elsewhere, and confess judgment for said amount, 1n- 
terests and costs, against us, or either of us, in favor of the holder 
hereof, and release all errors, and rights of appeal, judgment for said 
amount, interests and costs, against us, or either of us, in favor of the 
holder hereof, and release all errors and rights of appeal. 
Witness our hands and seals this 26th day of February, 1915. 
Chas. Cook [L. S.] 
Payable at the State Bank, Warsaw, Indiana. 


Indorsement : 


For value received I assign this note and guarantee payment and 
waiver protest. Bell Brothers. 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) $657. 
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The complaint avers that prior to the date of maturity said note 
was purchased by appellant from the payeés, and transferred and 
delivered by written indorsement thereon.. Appellees answered in 
four paragraphs—general denial, failure of consideration, breach of 
warranty, and fraud. There was no averment that appellants had 
knowledge of any of the defenses. There was a demurrer to each of 
these paragraphs of answer, which was overruled, a trial by jury and 
verdict for appellee, with answers to interrogatories. 

The substantial question presented by the court’s ruling on the 
demurrer, the jury’s answers to interrogatories, and the motion for a 
new trial is as to whether the note sued upon is a negotiable promis- 
sory note. 

It will be observed that the appellee by the terms of the note con- 
sents and agrees that after the obligation shall have become due ‘‘the 
time of payment thereof may be extended from time to time by any 
one or more of us without even the knowledge or consent of the other 
or others of us.’’ It is claimed by appellees that this provision ren- 
ders the note non-negotiable. Appellee says that the note is not nego- 
tiable as an inland bill of exchange because of the uncertainty of the 
time of payment. 

In the case of Glidden-v. Henry, 104 Ind. 278, 1 N. E. 369, the 
rule is stated as follows: 


**In the case before us, all parts of the note must be looked to in 
determining the quality of the paper. There is a promise to pay in 12 
months, but that promise is not certain and unconditional. The 
other clause is that the time of payment may be extended indefinitely, 
as the parties may agree. From an inspection of the note, it is impos-. 
sible to tell when it may mature because it is impossible to know 
what extension may have been, or may hereafter, be agreed upon.’’ 


It will be noted that the Indiana authorities cited above all ante- 
date the Negotiable Instruments Act of 1913 (Acts 1913, p. 120, Burns’ 
R. 8. 1914, § 9089a et seq.). 

Section 9089a, supra, provides: 


‘That an instrument to be negotiable must conform to the follow- 
ing requirements. .. . 
— **(3) Must be payable on demand, or at a fixed or determinable 
future time.’’ 


Section 9089b7 provides that: 


‘‘A negotiable promissory note within the meaning of this act is an 
unconditional promise in writing made by one person to another 
signed by the maker engaging to pay on demand, or at a fixed or 
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determinable future time, a sum certain in money to order or to 
bearer.”’ 


It is clear that no change is wrought in the law by the Negotiable 
Instruments Act. Before the passage of that act it was the law that: 


‘A note, in order that it be negotiable in accordance with the law 
merchant, must be payable unconditionally and at all events, and at 
some fixed period of time, or upon some event which must inevitably 
happen.’’ Walker v. Woollen, 54 Ind. 164, 23 Am. Rep. 639. 


Under the Negotiable Instruments Act a note ‘‘must be payable on 
demand, or at a fixed or determinable time’’. 

With respect to this question, the law by the statute was the same 
as it had been theretofore declared by the courts. It is true that the 
court of some other states have declared the law otherwise, but the 
weight of authority is in harmony with the Indiana rule. 

There was no error in overruling the demurrer to the second, third 
and fourth paragraphs of answer, nor in overruling appellant’s motion 
for judgment on answers to interrogatories, nor in overruling appel- 
lants’ motion for a new trial. 


The judgment is affirmed. 


LOSS ON FORGED DRAFT PLACED ON BANK 
OF DEPOSIT 


United States National Bank of Portland v. Union National Bank of 
Philadelphia, Supreme Court of Pennsylvania. 110 Atl. Rep. 792. 


A draft on a Philadelphia bank, which later was discovered to 
be a forgery, was deposited in a bank in Portland, Ore. The 
Portland bank forwarded the draft, indorsed restrictively, to the 
defendant bank, its Philadelphia correspondent, for collection. 
The latter collected from the drawee and remitted the proceeds to 
Portland, and before the draft was found out to be a forgery, the 
Portland bank had paid a large part of the proceeds to the de- 
positor. The drawee bank sued the Philadelphia bank, to which 
payment had been made, and recovered. (This decision is Union 
Nat. Bank v. Franklin Nat. Bank, 94 Atl. Rep. 1085, and is pub- 
lished in Vol. 32, B. L. J., page 603.) The Portland bank made 
good the amount to its Philadelphia correspondent. It then 
brought this action against the drawee bank to recover the 
amount of the loss sustained by it. The court pointed out that, 


NOTE—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 365. 
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when the Philadelphia correspondent was sued by the drawee 
bank, it had a defense, on the ground that the drawee was negli- 
gent in not sooner discovering the forgery. This defense was not 
interposed. The Portland bank had notice of the earlier litiga- 
tion and could have taken steps to protect itself. It was held 
that the Portland bank and its Philadelphia correspondent, not 
having the advantage of this defense, when the matter was first 
in court, could not now make use of it as the basis of an affirma- 
tive action against the drawee. Judgment was given for the de- 
fendant. 












Suit by the United States National Bank of Portland against the 
Union National Bank of Philadelphia. From judgment for defendant, 
plaintiff appeals. Affirmed. 








KEPHART, J.—November 15, 1911, one Wilcoxon deposited in the 
United States National Bank of Portland, Or., a cheek for $3,000, 
purporting to have been issued by the Everett Bank of Everett, Pa., 
and signed by the cashier. It was drawn on defendant, the Union 
National Bank of Philadelphia, the representative of the Everett 
Bank in that city. The United States Bank credited Wilecoxon’s 
account with the amount of the check, indorsed it, and forwarded it 
to its representative, the Franklin National Bank of Philadelphia, for 
collection and credit. The check was. received by letter by the latter 
bank on the 20th of November, 1911, was presented to the Union 
Bank through the clearing house, and paid the same day. The check 



















was forged. The Union Bank filed it away until November 29, 1911, 
when it was forwarded to the Everett Bank, which received it on the 
30th of November, 1911. The latter discovered the forgery Decem- 
ber 5, 1911, and notified the Union Bank. The following day this 
bank notified the Franklin Bank, which immediately wired the United 
States Bank of Oregon. In the meantime, however, and after pay- 
ment of the cheek by defendant, the United States Bank honored 
Wilcoxon his checks up until December 2, 1911, when there was a 
balance of $458.80 remaining. One of the payments was made No- 
vember 22, in amount over $2,500. The United States Bank prompt- 
ly appropriated the balance of Wileoxon’s account and was able to 
recover other sums, leaving a balance unpaid of $1,594.45, for which, 
with interest, the present suit was brought. Prior to the present 
litigation, and after the Union Bank had learned of the forgery, it 
made demand on the Franklin Bank for the refunding of the $3,000; 
that bank declined to pay, whereupon the Union Bank instituted an 
action against the Franklin Bank and recovered a judgment in its 
favor. This judgment was affirmed by this court in Union Nat. Bank 
v. Franklin Nat. Bank, 249 Pa. 375, 94 Atl. 1085. The present action 
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is a suit by the United States National Bank against the Union Na- 
tional Bank to recover the same sum of money the latter had se- 
eured from the Franklin, or a part of it. 

Our inquiry, for a proper determination of the ease in hand, nat- 
urally leads to a review of what was before this court on the former 
appeal (Union Nat. Bank v. Franklin Nat. Bank, supra), for it must 
be remembered that, under appellant’s present view of the case, we 
permitted Union Bank, to take funds of the United States Bank in 
the hands of its agent, Franklin Bank, when in defense of that action 
Franklin Bank and United States Bank could have set up the nega- 
tive defense of estoppel arising from the negligence of the Union 
Bank in not exercising proper diligence to discover the forgery and 
notify the agent, Franklin, or the principal, United States, so they 
would not change their position for the worse; and in the present 
ease the United States Bank bases its right of action, and it is en- 
tirely dependent, on showing this identical negligence. 

A proper study of the case of the Union against Franklin Bank 
gives no warrant for the statement that the present action is but the 
logical sequence of what we there decided. This court, in that case, 
applied nothing more than what was considered as the controlling 
principles of law to the facts presented under the theory upon 
which the case was tried. It enunciated no new doctrine, nor did it 
promulgate any new theory of negligence or right of action, nor in- 
vent any duties not heretofore generally known to be well grounded 
in law. We will assume, for the purpose of our primary discussion 
of this ease, Union Bank was negligent in not discovering the forgery 
and notifying the Franklin Bank, the agent; that Franklin Bank was 
an agent for collection, and the-indorsement, ‘‘Pay to the order of 
any bank, banker or trust company, all prior indorsements guar- 
anteed, the United States National Bank of Portland, Or., R. W. 
Schmeer, Cashier,’’ was a restrictive indorsement and served to no- 
tify the Union Bank that it was dealing with an agent. We need not 
diseuss this latter principle at length at this time. When the Union 
Bank attempted recoupment from the Franklin Bank in the first 
trial, whether it was under the Negotiable Instrument Act of this 
state (Laws 1901, p. 194), or the act of 1849, its right was not an 
absolute one. It was governed and controlled by legal principles 
well stated by Mr. Justice Mitchell in Iron City Bank vy. Fort Pitt 
Bank, 159 Pa. 46, 52, 28 Atl. 195, 197 (23 L. R. A. 615): 


oer 


rhe result of the act of 1849 and the cases upon this subject is 
that the mere acceptance or payment of forged paper is no longer 
of itself a bar to the recovery of the money by the party paying, 
even though it be a bank or other drawee, nor is such party abso- 
lutely bound as at common law to discover and give noticé of the 
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forgery on the very day of payment. All that he need do in any 
ease is to give notice promptly according to the circumstances and 
the usage of the business, and unless the position of the party re- 
ceiving the money has been altered for the worse in the meantime, it 
would seem that the date of notice is not material. But on the other 
hand the statute does not dispense with the necessity of care and 
diligence on the part of the payer, nor exempt him from the conse- 
quences of his own negligence, if thereby loss would accrue to the 
other party.’’ 


If the proceeds of the forged instrument were in the hands of the 
agent, or the principal, at the time notice was given of the forgery, 
there was no damage and the right of recoupment was complete, re- 
gardless of negligence. This is an elementary principle of law. How 
can one who has in his pocket, innocently it may be, money which he 
does not own and which was placed there as the result of fraud, 
theft or the like, complain if he is compelled to return the money? 
He suffers no damage; and if Franklin Bank had this money, or 
United States Bank had not paid it out, how could it be contended 
at that time that the United States Bank suffered any damage and 
had a right of action against the Union Bank? ‘‘There is no stronger 
or better estabiished principle of law or public policy than that which 
holds that no one shall be allowed to retain the consideration re- 
ceived by him on a forged instrument, however innocent he may be, 
unless he can invoke the aid of the doctrine of estoppel.’’ Welch v. 
Goodwin, 123 Mass. 71, 25 Am. Rep. 24. 

It is true, as a general principle of law, an agent should not be 
sued when there is a disclosed principal known as such at the incep- 
tion of the transaction. Beeson v. Long, 85 Pa. 197, 201; Roberts v. 
Austin, 5 Whart. 313, 315; Campbell v. Baker, 2 Watts 83. But here 
the act of 1849 gives a right of action against the holder of a forged 
check, whether agent or principal, and does not destroy the common- 
law identity of the agent as governed by the legal principles ap- 
plicable thereto, save only as the act of 1849 authorizes suit to be 
brought against the agent. With the act of 1849 in view, the agency 
is accepted, and, though liable, under the act, as agent, nevertheless, 
every defense the principal might have, arising out of the transaction 
in question, can be taken advantage of. Elwell v. Skiddy, 77 N. Y. 
282, 291. And where, as here, the principal knows of the action, the 
right and duty of presenting such defence rests on both alike. 

This right appertains to the agent without consent of the prin- 
cipal; therefore, when Union Bank sued Franklin Bank, it was com- 
petent for the latter bank, representing United States Bank, to en- 
able either to retain the proceeds of the forged check, to show by 
way of estoppel that the Union Bank had not used due diligence in 
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discovering the forgery and notifying the Franklin Bank, or the 
United States Bank, and that the latter bank had actually paid out 
the money (or the checks equivalent to the deposit), and would 
suffer if it were now compelled to refund. The principal had changed 
its position for the worse. An oversight in the assertion of these 
legal principles resulted in the judgment heretofore given in Union 
Bank v. Franklin Bank. If the proceeds of the forged check were in 
the hands of either principal or agent at the time notice was given to 
the United States Bank, the Union Bank’s right of recoupment was 
complete at common law against the agent, negligence or no negli- 
gence. Huffeut on Agency (2d. Ed.), par. 204; Mechem on Agency 
(2d. Ed.), par. 1432. And if the agent, or its principal, failed to 
assert such defense, or to assert it properly, it cannot, in a subse- 
quent aflirmative action, take advantage of what was there a nega- 
tive defense and predicate a right of action on what would have been 
a complete defense in that suit. 

Where the issues necessary to a determination of the governing 
point are to be adjudicated, matters appropriate to the trial, either 
in affirmance of the right or in defense of the action, which may be 
then properly considered, must be presented and passed upon in that 
ease. The formal judicial determination of the governing point as 
then presented is conclusive between the parties and those legally 
bound thereby, and all facts relative to the matter at issue which may 
be there passed upon, or which could have been passed upon, to 
sustain or defeat the claim, may be said to be judicially ascertained 
or determined. In such case res adjudicata is a bar to subsequent 
litigation between the same parties over the same subject-matter (see 
State Hospital for the Criminal Insane v. Consolidated Water Supply 
Co., 110 Atl. 281, opinion by Moschzisker, J., filed April 12, 1920), 
and in this case would bind the principal, who knew of and had an 
opportunity to defend the action. While there may be no privity of 
estate between the principal and agent, where an agent defends on 
his principal’s title (in this case the right to retain the funds where 
the defendant’s position has been altered for the worse), or is acting 
within the scope of the authority conferred on him, or if the principal 
was represented, or should have been by notice or knowledge of the 
litigation, or actually conducted the suit, though not a party of 
record, the principal is concluded by the judgment, and it may be 
used for or against him in subsequent actions. 23 Cye. 1245, 1265; 2 
Black on Judgments (2d Ed.) § 578; 24 A. & E. Ene. of Law, 751. 

When Union Bank v. Franklin Bank, supra, was on trial, evi- 
dently the Franklin Bank limited its defense to antagonizing the 
Union’s claim as to the principal contention there asserted, when it 
confined its effort to showing it did not have the proceeds of the 
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forged check in its possession, and would be prejudiced, in that it 
could not protect itself against the United States Bank if a recovery 
was had. When Union Bank demanded return of the proceeds of 
the forged check from Franklin Bank, this bank notified United 
States Bank, plaintiff in the present action. Franklin was advised 
liability was denied; accompanied by the assertion: ‘‘Payment by a 
paying bank was made at the paying bank’s peril.’’ This was fol- 
lowed by a request for specific instructions, as Union insisted on 
payment and United States was assured that Franklin would do 
everything to protect their interests. To this United States replied: 
‘““We do not wish you to pay and are quite willing to let matters 
take their course.’’ It was then notified by Franklin the matter had 
been referred to counsel, naming them, with a full statement in rela- 
tion to the matter. The evidence of the officers of the United States 
was submitted at the first trial and they were advised of the judg- 
ment against Franklin, and that the account of the United States 
would be charged with the amount of the draft and cost of suit. 
Franklin was requested not to so charge at this time as it might 
prejudice future action in the case, saying: ‘‘It is our intention and 
wish to have this case appealed to the Supreme Court of the United 
States, and, of course, if the courts of Pennsylvania are not reversed, 
we naturally will have to reimburse you with the amount of the 
draft, with interest to the date of payment.’’ The United States has 
since paid the amount of the judgment. Counsel who represented 
Franklin Bank, agent, at the first trial, represents the United States 
in the present suit. 

There is no question United States Bank took part in the trial 
against Franklin Bank, and the former institution does not attempt 
in a single utterance to deny it. The entire theory of Union Bank in 
that case was that Franklin Bank had not changed its position for 
the worse, and it had the money. It was immaterial from its stand- 
point whether that bank was principal or agent; the funds derived 
from the forged check had not been paid out, and consequently re- 
coupment should be had regardless of negligence. The case was tried 
along these iines and Franklin endeavored to meet this issue, evi- 
dently with the idea it was the main thought in the case. Repeated- 
ly we find this assertion as the principle legal proposition, ‘‘The 
Franklin Bank having paid the United States Bank, which in turn 
paid its depositor, Wilcoxon, the Franklin Bank was not in a position 
to protect itself as against the United States Bank,’’ appearing in that 
and other forms from the beginning to the end of the discussion. 
From a careful analysis of defendant’s points there submitted, upon 
which the legal position of the case was made to rest, we find none 
based upon the controlling legal principles governing all of the evi- 
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dence, which assumed that the United States had actually changed 
its position for the worse, in that it had paid out the money after a 
reasonable time had elapsed within which the Union Bank should 
have discovered the forgery and notified the United States, or its 
agent. Had this proposition been squarely submitted, no doubt 
Union would have raised the question as to whether or not the first 
payment of $2,500 by the United States Bank to Wilcoxon, made on 
November 22, was to be counted against the proceeds of the forged 
check, it having been paid within the time normally allowed banks 
situated as these were to discover the forgery; it might have been 
advantageous to keep clear of this position, for, though the Union 
Bank did notify the Franklin Bank on the same day, that bank’s 
advice of credit to the United States Bank was not received until the 
24th of November, 1911, two days after the $2,531 was paid. It was 
not upon the strength of the advice of credit of the forged check 
that $2,531 was paid to Wilcoxon, and in strict justice Union’s negli- 
gence did not enter into it. To this extent they had not changed 
their position for the worse upon anything Union had done, and their 
account was then short considerably more than half of the forged 
check. 

Of course, on Union’s theory of the case, it was only necessary to 
show that Franklin Bank had money in its hands belonging to the 
United States Bank; but,- notwithstanding Union’s theory, Franklin, 
as agent of the United States Bank, was at liberty to make any de- 
fense the latter could have made to the same extent as if the action 
had been brought against the United States Bank, but inasmuch as 
the question of estoppel was not presented for the court’s determina- 
tion in the first suit, when it could and should have been, it cannot, 
as we said before, now be asserted. 

Had the Franklin Bank defended in that case on the ground that 
Union’s negligence not only had a tendency to prejudice their right 
of recoupment from the United States Bank, but that their principal, 
the United States Bank, would be injured by permitting a recovery 
because it had actually parted with its money to the depositor and 
had changed its position for the worse, the first case would have as- 
sumed a different aspect; but instead the defense interposed was that 
by reason of this negligence the Franklin Bank would be prejudiced, 
in that it was not in a position to protect itself as against the United 
States Bank. How could this be possible when they had at all times 
about ten times the amount of the proceeds of the forged check in 
their hands? And, inasmuch as they were the agent, acting unde. 
instructions from their principal, in no event or in no sense could 
they be prejudiced. 

Defendant did not assert the defense it was entitled to make and 





THE BANKING LAW JOURNAL ‘577 


which it could have asserted had it so desired and could have made it 
material. State Hospital for the Criminal Insane v. Water Co., supra. 
It is true that at the first trial evidence was submitted tending to 
show how the Portland Bank had handled the paper and the time 
wherein the payments were made to Wilcoxon on account of his de- 
posit. Whether this evidence was introduced for the purpose of 
showing negligence of the Union Bank in connection with the con- 
tention that Franklin could not protect itself, as it claims, can only 
be discovered from the legal position assumed in that case. The case 
was dealt with here and in the court below on the theory upon 
which counsel tried it. Under the principles of law which we have 
here enumerated, the United States Bank having had notice of the 
action and an opportunity to defend, the judgment against Franklin, 
agent, concluded the principal, the United States Bank. 

In addition to references we have made to claims in the first case, 
Franklin took the position that it was in a sense an undisclosed 
agent, inquiring what relationship existed between the United States 
Bank and the Union Bank. It states: 


‘As there was nothing on the check to clearly indicate that the 
United States Bank held the title, the fixed relationship established 
was that of an agent for an undisclosed principal to a third party. 
It was clear therefore to the minds of the officials of the defendant 
after presentation the possibility that the United States Bank might 
be the real party in interest. It had no right to presume ownership 
in the Franklin Bank and lessen its vigilance, but was bound to re- 
ceive the paper with the possibility well within its contemplation that 
the Franklin Bank was but an agent for the real holder, . . . ”’ 


—and further that Franklin in that proceeding was sued as a prin- 
cipal debtor under the act of 1849 for absolute liability for money in 
its hands. 

On the question of undisclosed agency, the agent may be regarded 
and charged as the actuai principal. 


‘*An agent who conceals the fact of his agency and contracts as 
the ostensible principal is liable in the same manner and to the same 
extent as though he were the real principal in interest.’’ 1 Mechem 
on Ageney (2d Ed.) § 1410. 

‘“*A bank to which a draft is indorsed and sent for the purpose 
of collecting it as agent of the indorser, and which transacts the 
business without disclosing its agency, may be regarded and charged 
as principal by those with whom it thus deals. It will be no answer 
that it is the uniform custom of banks to transact such business with- 
out diselosing their agency.’’ 2 Michie on Banks and Banking, § 
174, p. 1498. ; 


An undisclosed agent may defend upon the ground of estoppel by 
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negligence as the principal may defend, but if it appears that the 
money is still in his hands he will not be permitted to keep it, not- 
withstanding the negligence of the payer. There was some misunder- 
standing on this precise point, and the doubt as to its exact relation 
with the United States Bank occasioned the shifting defense, none of 
which reached the main question. As a disclosed agent, as we have 
said, the doctrine of estoppel could be invoked, and payment to his 
principal or any change of the agent to his disadvantage could have 
been relied on; the agent may set up any defense of the principal. 


‘*An agent is liable to a third person in quasi contract under the 
following circumstances: Where the third party has paid money to 
the agent, as agent, from a mistake of fact, or upon a consideration 
which fails, and notice is given the agent before he pays the money 
over to his principal, or otherwise changes his legal position on the 
strength of such payment, the agent is liable to the third person. 
But if the agent has paid the money over to his principal, or has 
changed his legal position to his detriment upon the strength of the 
payment, he is not liable. If the agent has not acted as agent, but 
for an undisclosed principal, the case escapes the doctrines of agen- 
ey and is treated like any case of payment made by mistake.’’ Huff- 
eut on Agency (2d Ed.) § 204. 


Having held, under the theory upon which the case was tried, that 
no estoppel was created by the facts in that case, it is inconceivable 
that the court will now, between the same parties, decide they ere- 
ated a cause of action. Having failed to take advantage of the de- 
fense that was open to them in the first trial, they cannot now use 
that defense as a substantive right on which to base an action. We 
therefore conclude that the paintiff should have placed its entire case 
before the court when its agent, the Franklin National Bank, was 
sued; they were not precluded by the trial court from so doing in 
the first suit: the way was open to them, but they neglected to assert 
their right, or to properly assert it, and cannot now complain. It 
would be intolerable to permit courts to be made the vehicle to try 
over and over again mistaken ideas as to how eases should be tried. 

We do not mention the fact of payment before the advice of 
eredit was received as determining what would be a reasonable time 
to discover the forgery; it is helpful in the decision of the case to 
know the extent of the loss occasioned through the Union Bank’s neg- 
ligence. 

The judgment of the court below is affirmed. 
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CAUTION 


In submitting a question it is essential that all the facts involved be clearly set forth. If 
the question relates to a check, bill of exchange, note, or other negotiable instrument, or 
to any paper or document, a copy should be sent, also copies of letters having referenve 
to the transaction out of which the question arises. 


PAYMENT OF CERTIFICATE OF DEPOSIT ON FORGED IN. 


DORSEMENT 
Indiana, July 31, 1920. 
Editor, Banking Law Journal: 


Dear Sir—Will you kindly express your opinion as to liability incurred in 
the following statement of facts: 

We issued a certificate of deposit to Mrs. G., from whom it was later stolen. 
We received notification of the theft about 10 days afterwards and two days 
after we had paid the certificate. The signature of the payee had been forged 
and certificate had been paid by ancther bank, who, in sending the certificate 


through its regular collection channels, had indorsed the certificate “All prior 
indorsements guaranteed”. 


Thanking you in advance, and expressing our appreciation of the benefits 
derived from reading your valued magazine, I am, CASHIER. 


Answer—There is an Indiana decision, First National Bank vy. 
Brewer, in which it was held that a bank, which pays a certificate of 
deposit on a forgery of the payee’s signature is liable for the amount 
to the payee. And there are other decisions in which the same conclu- 
sion is reached. They are based on the theory that a bank is bound to 
know its depositor’s signature. The liability is the same as though the 
bank had paid a check drawn on it, bearing a forgery of the drawer’s 
signature. 

579 
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Where a bank pays a check drawn on it, which bears a forgery of 
the drawer’s signature, it is not permitted to recover the money from 
the party to'whom the money was paid, where such party received it 
in good faith. This is also on the ground that a bank is bound to 
know its depositor’s signature. One who indorses such a check in 
good faith does not guaranty the genuineness of the drawer’s signa- 
ture, so far as the drawee bank is concerned. 

This rule has been applied to a certificate of deposit in the case of 
Stout v. Benoist, 39 Mo. 277, where it was held that a bank, which 
pays a certificate of deposit on a forgery of the payee’s signature, 
cannot recover back the money thus paid. 

But, in the situation referred to above, it appears that the collect- 
ing bank indorsing the certificate indorsed it ‘‘All prior indorse- 
ments guaranteed’’. Clearly the payee’s name on the back of the 
certificate is an indorsement. There is no reason why a collecting 
bank should not enter into an agreement specifically guaranteeing the 
genuineness of such indorsement. It should follow that the collecting 
bank is liable to the paying bank on its guaranty of the indorsement. 


INTEREST RATES IN NEW YORK 


New York, Aug. 3, 1920. 
Editor, Banking Law Journal: 


Dear Sir—Will you kindly advise me if you have a publication which covers 
the subject of usury or the legal rates of interest in New York state, or if the 
following subject has been covered in one of your editions of the Banking Law 
Journal, I will be pleased to reimburse you for the copy if you will kindly for- 
ward same to me, as we are, only recently, subscribers to the Journal. I want 
the law covering the right to charge corporations more than the legal rate of 
6 per cent., also the charging of more than 6 per cent. on demand loans secured 
by collateral in amounts of $5,000 or over. If you have no information at hand 
covering this subject, perhaps you can give me the publisher who has a book 
covering this information. 

Appreciating very much your prompt reply, I am, 


Very truly yours, 
VICE-PRESIDENT. 


Answer—There is a provision in the New York statutes to the 
effect that ‘‘no corporation shall hereafter interpose a defense of 
usury in any action’’. 

The provisions which regulate the rates of interest chargeable by 
banks are Sections 114 and 115 of the New York Banking Law. These 
provisions read as follows: 


“Section 114. N. Y. Banking Law. Rate of interest; effect of 
usury.—Every bank and every private and individual banker may 
take, receive, reserve and charge on every loan and discount made, or 
upon any note, bill of exchange or other evidence of debt, interest at 
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the rate of six per centum per annum; and such interest may be taken 
in advance, reckoning the days for which the note, bill or evidence of 
debt has torun. The knowingly taking, receiving, reserving or charg- 
ing a greater rate of interest shall be held and adjudged a forfeiture 
of the entire interest which the note, bill of exchange or other evi- 
dence of debt carries with it, or which has been agreed to be paid 
thereon. Ifa greater rate of interest has been paid, the person paying 
the same or his legal representatives may recover twice the entire 
amount of the interest thus paid from the bank or banker taking or 
receiving the same, if such action is brought within two years from 
the time the excess of interest is taken. The purchase, discount or sale 
of a bona fide bill of exchange, note or other evidence of debt payable 
at another place than the place of such purchase, discount or sale at 
not more than the current rate of exchange for sight draft, or a rea- 
sonable charge for the collection of the same, in addition to the inter- 
est, shall not be considered as taking or receiving a greater rate of 
interest than six per centum per annum. The true intent and meaning 
of this section is to place and continue such banks and bankers on an 
equality in the particulars herein referred to with the national banks 
organized under the act of Congress entitled ‘An act to provide a 
national currency, secured by pledges of United States bonds, and to 
provide for the circulation and redemption thereof,’ approved June 
the third, eighteen hundred and sixty-four. 

‘“Section 115. N. Y. Banking Law. Interest on collateral de- 
mand loans of not less than five thousand dollars——Upon advances of 
money repayable on demand to an amount not less than five thousand 
dollars made upon warehouse receipts, bills of lading, certificates of 


stock, certificates of deposit, bills of exchange, bonds or other nego- 
tiable instruments, pledged as collateral security for such repayment, 
any bank may receive or contract to receive and collect as compen- 
sation for making such advances any sum which may be agreed upon 
by the parties to such transaction.”’ 


There are two similar provisions of the Banking Law which apply 
to trust companies. 


Please accept my thanks for your kind favor of Aug. 4th. In connection 
with the charging of more than 6 per cent. on demand loans of $5,000, with col- 
lateral, can you advise me what collatera] security would prohibit the making of 
a rate greater than 6 per cent.; also, if each separate note must amount to $5,000 
with an individual name, or can the total notes of one individual under the cir- 
cumstances be charged more than 6 per cent., if the separate notes are less than 
$5,000, though the aggregate of all the loans to the one individual is $5,000 or 
more; also, must the agreement to charge more than 6 per cent. be in writing, 
or is it sufficient to notify the borrower of the increased rate, assuming that it 
is agreeable if the borrower does not take up the loan? 


VICE-PRESIDENT. 


Answer—With reference to the question regarding loans at more 
than 6 per cent., Section 115 of the Banking Law, under which such 
loans are permitted, has not to my knowledge been construed by the 
courts as to the class of security required. However, the language of 
the statute seems clear. The loan must be made on ‘‘ warehouse re- 
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ceipts, bills of iading, certificates of stock, bills of exchange, bonds or 
other negotiable instruments’’. If the collateral does not fall within 
this classification more than 6 per cent. may not be charged. 

In a case where five thousand dollars or more has been advanced 
to one individual, I do not believe that the number of notes executed 
by him to make up the amount has any bearing on the right to charge 
more than 6 per cent. Under the plain terms of the statute the right 
to charge more than 6 per cent. depends upon the loan amounting to 
at least five thousand deilars and being payable on demand. 

The agreement for more than 6 per cent. need not be in writing. 
The statute formerly provided that the agreement must be in writing, 
but it was amended by striking out the words ‘‘in writing’’. 





‘‘LAWFUL MONEY OF THE UNITED STATES’’ 


Pennsylvania. 
Editor, Banking Law Journal: ’ 

Dear Sir—I should greatly appreciate an explanation of the following: 

1. The terms “lawful money” and “lawful money of the United States” as 
variously used in statutes, decisions and rulings. What is their origin and pre- 
cise meaning today, and do they mean the same as “legal tender’? 

2. The legal tender quality of worn gold coin. What is the limit of toler- 
ance allowed and does it depend on the length of time the coin has been in cir- 
culation? Does the Treasury take the latter into consideration in redeeming 
worn gold coin? Very truly yours, 


SUBSCRIBER. 


Answer—(1.) 
“lawful money’”’ 


There are but few decisions in which the terms 
and ‘‘lawful money of the United States’’ are de- 
fined. and the definitions given are generally vague and sometimes 
conflicting. 

The exact origin of these terms is difficult to trace, but it is clear 
that they date back to a time when they had a more definite meaning 
than they have now, a time when the country was flooded with vari- 
ous kinds of depreciated currency. In those days, previous to the 
Civil War and for years afterwards, it was customary for contracts, 
calling for the payment of money, to specify the particular kind of 
money in which the debt was to be paid. Frequently gold was desig- 
nated as the medium of payment. There was good reason for this. 
Paper money was not accepted at its face value and a contract, which 
obligated a party merely to the payment of so many dollars, was quite 
likely to result in litigation. 

The expressions ‘‘lawful money’’ and ‘‘lawful money of the 
United States’’ are not unusual in contracts of the present day. For 
instance, the statutory form of mortgage in New York recites that it is 
given to secure the payment of a certain sum ‘“‘lawful money of the 
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United States’’. It would seem, however, that these terms, as used to- 
day, are but a survival of earlier days when specifying a particular 
kind of money was a necessary precaution. To illustrate, if a mort- 
gagor in New York, upon the maturity of the mortgage, should offer 
the amount due to the mortgagee in national bank notes the latter 
would certainly raise no objection to the medium of payment. And 
yet it has been held that national bank notes are not ‘‘lawful money 
of the United States’’. 

This conclusion was reached in Hamilton v. State, 60 Ind. 193. The 
case involved a prosecution for larceny. The indictment recited that 
the defendant had been guilty of the larceny of a certain sum ‘‘lawful 
money of the United States’’. A conviction was reversed on the 
ground that the proof did not sustain the indictment. The court said: 
‘“‘There was: no evidence whatever that the money claimed to have 
been stolen was money of the United States. Lawful money of the 
United States might consist of gold or silver coin, or United States 
Treasury notes and the fractional currency. Perhaps it might be in- 
ferred from some circumstances that the money alleged to have been 
stolen was paper money; but if so there is no evidence from which it 
could be inferred that it was paper money of the United States. The 
notes of the national banks furnish a large portion of the circulating 
medium ; and for aught that appears the money in question may have 
been the notes of such banks. The notes of the national banks are in 
no sense money of the United States.”’ 

In Perry v. State, Tex., 61S. W. Rep. 400, also a prosecution for 
larceny, it was said: ‘‘It has been held in a number of decisions that 
the allegation ‘lawful money of the United States’ means coin or 
treasury notes made a legal tender by act of Congress.’’ 

On the other hand, the court in State v. Boomer, Ia., 72 N. W. 
Rep. 425, referring to ‘‘lawful money of the United States,’’ said: 
‘‘In a general sense, such money is any lawful money which is cir- 
culated in the United States. In a comprehensive sense money is any 
currency usually and lawfully employed in buying and selling.”’ 

In State v. Quackenbush, 98 Minn. 515, 108 N. W. Rep. 953, it was. 
held that ‘‘lawful money’’ means money which passes from hand 
to hand and from person to person and circulates through the 
community and is synonymous with ‘‘current money’’; it is that 
which is usually used as a medium of exchange. 

But in Butler v. Horowitz, 74 U. S. 258, it is said that lawful 
money is ‘‘money declared to be legal tender in payment by a law 
made in pursuance of the Constitution of the United States’’. 

These decisions show that it is difficult to find in the reports an 
accurate definition of the meaning of ‘‘lawful money”’ and ‘“‘lawful 
money of the United States’’. 
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(2.) With regard to the legal tender value of gold coin, Section 
3585 of the Revised Statutes of the United States provides as follows: 
“‘The gold coins of the United States shall be.a legal tender in all 
payments at their nominal value when not below the standard weight 
and limit of tolerance provided by law for the single piece, and, when 
reduced in weight below such standard and tolerance, shall be a legal 
tender at valuation in proportion to their actual weight.”’ 

Under the plain terms of this provision the time during which a 
gold coin has been in circulation has nothing to do with its legal 
tender value. It is entirely a question of weight. 

The only provision which I have been able to find, fixing the limit 
of tolerance, refers to the issuance of coins and reads as follows: ‘‘In 
adjusting the weights of the gold coins, the following deviations shall 
not be exceeded in any single piece: In the double eagle and the eagle, 
one-half of a grain; in the half eagle, the three-dollar piece, the quar- 
ter eagle, and the one-dollar piece, one-fourth of a grain. And in 
weighing a number of pieces together, when delivered by the coiner 
to the superintendent, and by the superintendent to the depositor, the 
deviation from the standard weight shall not exceed one-hundredth of 
an ounce in five thousand dollars in double eagles, eagles, half eagles 
or quarter eagles, in one thousand three-dollar pieces and in one 
thousand one-dollar pieces.”’ 

The redemption of worn gold coin is regulated by Section 3505 of 
the Revised Statutes. This section reads: ‘‘Any gold coins of the 
United States, if reduced in weight by natural abrasion not more than 
one-half of one per centum below the standard weight prescribed by 
law, after a circulation of twenty years, as shown by the date of coin- 
age, and at a ratable proportion for any period of less than twenty 
years, shall be received at their nominal vaiue by the United States 
Treasury and its offices, under such regulations as the Secretary of 
the Treasury may prescribe for the protection of the Government 
against fraudulent abrasion or other practices.”’ 


GUARANTY OF INDORSEMENT 


New York. 
Editor, Banking Law Journal: 

Dear Sir—-We note that when a check has been indorsed restrictively, as 
for example, “Pay to the order of the National City Bank, for collection,” or 
“Pay to the order of the National City Bank, value in account,” and where the 
check is further negotiated, the bank to whom it has been restrictively indorsed 
will be required to sign the following special indorsement—*“Restrictive indorse- 
ment guaranteed”. 

We should be greatly indebted if you would let us have your views as to the 
meaning of the clause, “Restrictive indorsement guaranteed”. 
SUBSCRIBER. 
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Answer—I am not aware that it is required or customary for @ 
bank, negotiating a check which has already been restrictively in- 
dorsed, to include the words ‘‘Restrictive indorsement guaranteed”’ in 
its own indorsement. 

There is no rule of the New York Clearing House calling for in- 
dorsement in such form. There is, however, a clearing house rule to 
the effect that, where a check has been indorsed restrictively, as ‘‘for 
collection,’’ or ‘‘for deposit,’’ subsequent indorsements must contain 
the words ‘‘Prior indorsements guaranteed’’. This, I believe, is be- 
eause there have been decisions holding that a bank, to which paper 
has been indorsed restrictively, does not, by its indorsement, import a 
warranty of the genuineness of prior indorsements, but only of the 
bank’s relation to its principal. The decisions are cited in Crawford’s 
Ann. Neg. Inst. Law, footnote to Section 116, where it is stated that 
the rule which they follow has been changed by the Negotiable In- 
struments Law. 

The question is discussed in the Journal for January, 1919, at page 
71. 

I do not think that the words ‘‘Restrictive indorsement guaran- 
teed’’ on the back of a check would be very helpful. However, if they 
should appear it would seem that they could have but one meaning 
and that is that the indorser guarantees the genuineness of the preced- 
ing restrictive inuorsement. 










and August 28, 1920: 








Loans and 
Members of Federal Discounts 
Reserve Bank Average 
1919 
Bank of New York, N. B. A... $53,442,000 
Bank of the Manhattan Co.... 68,921,000 
Mechanics’ & Metals Nat. Bk. 157,325,000 
Meme OF AMGTIOR. 20. sccccceccs 32,646,000 


wrececccece 546,219,000 










Chemical National Bank...... 86,683,000 
Atlantic National Bank....... 20,141,000 
Nat. Butchers & Drovers Bk. 4,901,000 
American Exchange Nat, Bk.. 119,766,000 
| National Bank of Commerce... 380,856,000 






ewe ge 
















PE FE nuicccnecisccsye< 21,697,000 
Chatham & Phenix Nat. Bk... 128,018,000 
Hanover National Bank....... 133,459,000 
Metropolitan Bank .......... 48,155,000 









Corn Exchange Bank......... 131,455,000 








Importers & Traders Nat. Bk. 





43,852,000 







National Park Bank.......... 209,946,000 
East River Nat. Bank........ 9,242,000 
Second National Bank........ 21,063,000 
First National Bank......... 308,279,000 








Irving National Bank......... 123,072,000 








N. Y. County Nat. Bank...... 13,549,000 
Continental Bamk .....:.cc0.; 7,885,000 
Chase National Bank........ 322,666,000 
Fifth Avenue Bank .......... 22,480,000 







Commercial Exchange Bank.. 8,273,000 
Commonwealth Bank ......... 8,500,000 







Lincoln National Bank....... 19,015,000 
Garfield National Bank....... 13,344,000 
Fifth National Bank.......... 10,505,000 














203,838,000 
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Loans and 
Discounts 
‘Average 


1920 
$50,105,000 
142,663,000 
208,424,000 

58,306,900 
573,257,000 





160,308,000 
21,324,000 
4,614,000 
127,124,000 
334,132,000 


24,049,000 
126,021,000 
120,387,000 

33,581,000 
152,350,000 


42,018,000 
210,400,000 
10,922,000 
24,133,000 


305,276,000 





14,850,000 
7,675,000 


389,189.000 
- 20,142,000 


7,003,000 
8,979,000 
19,005,000 
15,050,000 
15,304,000 








Seaboard National Bank...... 52,071,000 
Liberty National Bank........ 81,152,000 
Coal & Iron Nat. Bank....... 24,137,000 
Union Exchange Nat. Bank.. 16,694,000 
Nassau Nat. Bank, Bklyn.... 16,483,000 













Columbian Bank ...cscccccece 18,227,000 


Not Members of Federal 
Reserve Bank 






Greenwich Bank ......ccccces 16,813,000 
DEY SEE” cic coven scadecaes 5,337,000 
ED SE Bo ctcawdecgcasepe® 56,576,000 








51,089,000 
90,283,000 
20,367,000 
19,309,000 
17,435,000 


22,285,000 





17,993,000 
5,446,000 
67,486,000 


118,922,000 





COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks 
reported to the New York Clearing House for the week ending August 30, 1919, 


Legal Net 
Deposits 
Average 


1919 
$37,597,000 
61,390,000 
157,884,000 
25,746,000 
641,528,000 


70,481,000 
17,269,000 
3,460,000 
96,886,000 
281,118,000 


19,585,000 
105,535,000 
122,996,000 

26,909,000 
136,609,000 











Legal Net 
Deposits 
Average 


1920 
$37,030,000 
108,999,000 
154,260,000 

55,616,000 
623,144,000 





107,486,000 
17,182,000 
3,646,000 
96,443,000 
259,072,000 


22,339,000 
120,448,000 
118,657,000 

36,793,000 
159,552,000 





24,183,000 
157,849,000 
10,027,000 
16,831,000 


154,109,000 


13,443,000 
6,737,000 


303,633,000 


18,285,000 


7,131,000 
8,810,000 
18,346,000 
12,007,000 
9,647,000 








52,113,000 
64,527,000 
14,909,000 
17,230,000 
11,882,000 


16,410,000 


17,105,000 
5,170,000 
50,785,000 


171,812,000 


187,835,000 


293,508,000 









29,781,000 
152,184,000 
21,145,000 
18,354,000 











13,145,000 
6,190,000 


19,216,000 












7.037,000 
8,811,000 
19,258,000 
14,533,000 
13,025,000 














48,779,000 
78,914,000 
14,824,000 
17,407,000 
14,444,000 








21,391,000 







18,153,000 
5,337,000 
67,832,000 


